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Y cnpasi «Kyuepyk npotu Ykpainuw»
€Bporneicbkuii ¢y 3 IpaB JIIOUHM (T1°ATa CEKIis), 3aciIal04M MaNaTor, 10
CKJIay SIKO1 YBIMIIUIM CyIL:

. I1. Jlopenuen (P. Lorenzen), l'onoBa

nani C. boryuapoga (S. Botoucharova)

n. K. IOursipr (K. Jungwiert)

. B. ByrkeBuu (V. Butkevych)

nani M. HHana-HikosoBebka (M. Tsatsa-Nikolovska)

n. P. Mapyer (R. Maruste)

n. M. Bisutirep (M. Villiger),
a takox 1. Jlx. C. @imwaince (J. S. Phillips), 3actynauk Cexperaps cekiii,
micist Hapaau 3a 3aunHeHuMu neepuma 10 muras 2007 poky
MIOCTaHOBJISIE TaKe PILIEHHS, BAHECEHE TOr0 CaMOro JHS:

MPOLIEAYPA

1. CopaBy pos3nouato 3a 3asBoro (Ne2570/04) mporm VYkpainw,
nonanoro A0 Cyay Ha miacrasi crtarti 34 KoHBeHuii mpo 3aXucT TpaB
JIIOJUHHU 1 OCHOBOIOJIOKHUX cBOOOA (am — KoHBeHLIs) TpoMaIssHUHOM
VYkpainn Bonogumupom BiktopoBuuem Kydepykom (manmi — 3asBHHK) 29
rpyaust 2003 poky.

2. 3asgBHUKA, IKOMY HaJaJld NMPaBo Ha OE30IUIaTHY MPaBOBY JOMOMOTY,
npencranisaB naH A. [1. bymienko, aaBokar, o MpakTHUKye B XapKOBi, KU
NoJaB JIOPYYCHHs, IiANUCaHe 3asBHUKOM. Maru 3asBHUKA TaKOX
Minycana el JOKyMEeHT.

3. Vkpaincekuit  Ypsg (mami — Ypsaa) TOpeacTaBiIsuid - HOTO
yHoBHOBaXkeH1 ocoou — naHi Banepis JlyrkoBcbka 1 nan FOpiit 3aiines.

4. 31 tpaBua 2005 poxy Cyn BupIIIMB HOBIJOMUTH YpsA MpO L0
3asBy. Kepyrounch nonoxenusmu nyHkty 3 crarti 29 Kousenuii, Cya
YXBaJIMB, IO PO3IJIAA 3aiBU MO CyTi OyAe HpPOBEAEHO OJHOYACHO 3
PO3IJIAA0M MUTAHHS 1100 11 MPUHHATHOCTI.

mOoJA0 ®AKTIB
I. ObCTABUHU CITPABU
A. ®dakTH cipaBu
5. 3asBHuK Hapoauscs B 1980 porii, xuBe B MicTi XapKoBi.
6. Y 1998 poui 3aBHUKOBI TOCTaBWIN J1arHO3 «IIM30(peHis». Bigroal

3aBHUK  TNPOXOJUTH  aMOynaTopHe  JIKYBaHHS B MiCBKOMY
TICUXOHEBPOJOTiyHOMY nucnancepi Ne 3 (mam — nucmancep).
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7.V 6epe3ni 2001 poky 3asBHUKa OyJI0 BU3HAHO BUHHUM Yy BUMHEHHI
KpaJXKKH{ 1 XyJIraHCTBI Ta 3acy/KeHO /10 | poky 6 MicAIiB 1Mo30aBIeHHS
BOJII YMOBHO 3 ICITIUTOBUM CTPOKOM.

1. Ilposadiicenns y KpUMIHAIbHIL CAPABI CMOCOBHO 3AS6HUKA
ma 1020 3anobidcue Y8 sa3HeHHs

8. 12 kBitHs 2002 poKy 3asiBHHKA 3aTpUMaJH 3a MiJ03pPOI0 y BUMHEHHI
HUM XYJITaHCHKUX i Ta KpaADKKU 1 3aJIMIIWIA HOro I BapTOO B
KomiHTepHiBCbKOMY paifoHHOMY BiJUITI MUTILII.

9. 15 kBiTHa 2002 poxy cmiguuii MUTILil, SKOMY TOPYYWIH CIIPaBy
3asBHUKA, NpeJ’ sBUB HOMY OOBMHYBAUCHHS y BUMHEHHI XYJIITaHCHKUX Iiif
Ta Kpagabkku. Toro camoro JiHs, 3 OTJIALY HA iICHYBaHHSI CEPHO3HHX MI1I03D
CTOCOBHO 3asiBHHMKA, HASBHICTb Y HHOTO MOMNEPEIHIX cyIuMocTeil 3a moaioHi
3JI0YMHU, a TaKOX Ha Te, II0 3asiBHUK B1A0yBaB ICIHUTOBUN CTPOK Ta
icHyBana cepifozHa HeOe3leka BUMHEHHSA MOAAJBIINX 3JI0YMHIB abo
YXWJICHHsSI BiJ mpaBocyaas 3 #oro Ooky, cymas KoMiHTepHIBCHKOTO
paifoHHoro cynay M. XapkoBa (nani — KOMIHTEpHIBCBKMIA CyJ) BHUHIC
MIOCTAaHOBY MpPO OOpaHHA CTOCOBHO 3asBHMKA 3amMoOODKHOTO 3axXody Yy
BUTJISII B3SATTS MiJT BapTy.

10. Toro camoro JHS 3assBHUK MPOUIIOB OOCTEKEHHS B MICBKiH JTiKapHi
Ne 13. Byno BcTaHOBJIEHO, 110 BiH XBOPi€ Ha MU30(peEHito, aje Horo MoxHa
TPUMATH IiJ BapTOIO.

11. 16 kBiTHa 2002 poKy 3assBHUKA MEPEBEIN 3 PauBIAALTY MUTIIT 10
XapkiBcbkoro cmiggoro izomsitopa Ne 27 (mami — CI30). [puitasBim
3asBHuka A0 CI30, #oro mnoMicTHIM B MEIUKO-CaHITapHy YacCTHUHY
YCTAHOBU JJIsi OOCTEXEHHS Ta OIIHKK Woro craHy. Jlikap-mcuxiatp
MMOCTaBUB MOMY JiarHo3 «IHU30(peHis», aje 3acBIAYMB, IO KOTO MOXHA
tpumatu B ymoBax CI30.

12. 3asBHuKa mnomicTuan B Kamepy MeauuHoi uactuHu CI30,
MPU3HAYEHY JUI TPUMAaHHS CJIiJY0-3aapELITOBAHUX 13 XBOPOOAMH MCUXIYHOT
chepu. 17 1 25 xBitHa 2002 poky ioro orisHyB TepaneBT CI30, sxwuii
NpU3HAUYMB HOMY TpenapaTtd B CEpIEBO-CyIUHHHUX XBOpPOO 1 JuId
3araJibHOr0 3MII[HEHHS OpraHi3My.

13. 30 kBiTHS 2002 poKy Cliguuii 3BEpHYBCS A0 AUCIAHCEPY 13 3aIIUTOM
Ha/aTH iH(OpPMAIIiI0 PO HASBHICTH Y 3asSBHUKA TICUXIYHOTO 3aXBOPIOBAHHS.
5 tpaBas 2002 poxy nucnaHcep miaATBepAuB, mo 3 1998 poky 3asBHUK
MPOXOAWB TICUXIaTpU4yHE JIKyBaHHS y 3B’S3Ky 3 MU30(]peHiero.
Cnupatourich Ha 1o iHpopmauito, 13 tpaBHs 2002 poky ciiauuii BuaaB
[IOCTAaHOBY NP0  IPOBEIEHHS  CTAI[lOHAPHOiI  CYAOBO-TICHXIaTPUYHOI
eKCHEepTH3M 3asBHMKA, 100 BHU3HAYUTH MOro OCyIHMH CTaH MiAg dYac
BYMHEHHS 3JI0UHHY.

14. 3asBHuKa TepeBenaW N0 mcuxiarpuyHoi JikapHi Ne 15 (mami —
JiKapHs), y sKii BiH 13 17 no 29 tpaBus 2002 poky npoxoauB 00CTEKEHHS.
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Ha ocranHi0 naTy cynoBO-TIcHXiaTpU4HI €KCHEPTH CKIJIAIM BUCHOBOK, Y
SIKOMY 3a3HAU€HO TaKe:

«...Ilcuxiyamii craryc

IcnutoBaHuit AOCTYNHUNA MOBHOMY KOHTakTy. OJIHAK TaKMd KOHTAKT JOCHUTH
(dopmanpHMA. MiMika 1 MOTOpPHKAa CHOHTaHHI Ta HEalcKBaTHI. MeTy NpOBEACHHS
OOCTEe)KCHHSI Ta CUTYAIllF0 3pO3yMIiTH W OLIHUTH HE B 3MO03i. Po3ranbMoBaHHU,
eiipopuuHmii, METYIIIIMBHH, Oanaky4uii, ajle HEITOCTiJOBHIH y BHCIOBIIOBAHHSX. . .
[osocHO peroue 1 rpuMacye, BUCOBYE S3MKa 3 poOTa... [HOAI MOLIENKM IOYMHAE
3aMUTYBaTH, Y4 3BUIBHATH HOTO, 1 HE3BAKAIOUM HA OJICPIKAHHS BIMOBII 3HOBY I1O-
BTOPIOE T€ caMme 3alUTaHHA... KoIu HOro 3amuTyIOTh PO MEPeXUBAHHS MICI ape-
IITy, CTa€ HECIOKIITHUM, 1o po3ryOsieHuM, Bupa3 oommaus 30eHTexenuit... [la-
M’SITh Ta IHTENEKT IEPEBIPUTH HEMOXJIMBO Yepe3 BiACYTHICTh MPOIYKTUBHOTO
KOHTAaKTy... [HOAI cTae 30yyKeHUM, HECTIOKIHHUM i APATiBIUBUM. ...

Bucnosox

1. [Man Kydepyk BHSBISE 03HAKK TOCTPOTO ICHXIYHOTO po3namy y Gopmi pe-
AKTHBHOTO CTaHy.

2.V 3B’I3Ky 31 CKJIaJHICTIO KIIHIYHHMX HPOSBIB PEaKTUBHOTO CTaHY, SKHH
MOJKe IeOIOTYBaTH B iHIIE IICHXIYHE 3aXBOPIOBAHHSI, BUPIMIUTH MMUTAHHS MPO OCY-
IHICTB I YaC BUNHEHHS 3JI0YHHIB HEMOYKIIHBO.

3. ITan Kyuepyk morpebye 3acTOCyBaHHS MPHUMYCOBUX 3aXO0JiB MEIHYHOTO Xa-
pakTepy».

15. Ha nouatky uepBHs 2002 poky 3asBHMKa nosepHyian 1o CI30. 6
yepBHa 2002 poky #oro ornsHyB uikap-ncuxiatp CI30. Lporo pasy
HISIKOTO JIIKyBaHHSI IPU3HAYEHO HE OYII0.

16. 12 uepBHs 2002 poky ciaiguuil BHIC MOJAHHS, B SIKOMY ITOCTaBHB
MUTAaHHS TPO 3aCTOCYBaHHS JI0 3aBHHUKA MPUMYCOBHUX 3aXOIB MEIUYHOTO
xapakrepy. Toro camoro gHS Marepiaju CIpaBU 3asiBHUKA Mepeaanu o
KomiHTepHIBCbKOi pallOHHOI MPOKYypaTypu jsl 3aTBep/UKeHHS. 14 uepBHA
2002 poky mojaHHs CIAYOTO Ta Marepiaiau crnpaBu Hamiunum g0 Komin-
TEPHIBCHKOTO CYAY.

17. 5 nunusa 2002 poxy KoMiHTepHIBCHKUH CYJ, pO3IJISHYBIIH CIIPaBy B
yMOBaxX 3MarajbHOCTi, y TPHUCYTHOCTI 3aXHCHUKA 3asBHUKA BH3HAaB
OCTaHHBOTO BHUHHHMM Yy KpaJDKIl Ta XyJIraHCTBI 3a IMpen SBICHUMH HOMY
0oOBUHYBadeHHSAMHU. bepyun 10 yBaru eKcriepTHUI BUCHOBOK Bif 29 TpaBHs
2002 poxy, Cya BCTAaHOBHUB, IO TOCTPUN TICUXIYHMMA pO37aa 3asBHUKA
YHEMOJJIMBIIIOE Ha JAHOMY eTali BHM3HA4eHHsS HOro OCYAHOCTI Mif 4ac
BUMHEHHS 3JIOYMHIB 1, OTXE, — BHUPIMIEHHS MUTaHHS MPO TMOKApaHHS.
KoMiHTepHIBCHKUI CyA BHHIC TOCTaHOBY BIAMOBIAHO 10 cTarti 421
Kpuminaneao-miponiecyansnoro koaekcy (nani — KIIK) mpo 3acTtocyBanHs
70 3asiBHUKA MPUMYCOBHX 3aXO0JiB MEIUYHOTO XapakTepy 1 MPU3YIHHUB
MPOBA/KEHHSI Y KPUMIHAJIbHIA CIpaBl JOTH, JTOKM 3asiBHUK BHilne 3
XBOpOOJIMBOro crany. [Ipu boMy Cy/1 yTOUHUB:

«[Ticns nonpoBamkeHHs naHa Kydepyka 10 IcHXiaTpu4HOT YCTAHOBH 3am00ixk-
HUH 3axix y Burisigi TpuManss mig BapToro B CI30... ckacyBaru.
IlocranoBa Moke OyTH OCKapKeHa 10 aleiiuiifHoro cyay XapKiBChbKOT
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00J1acTi. .. BIPOIOBXK IT’ITHA/IATH /110 3 MOMEHTY 11 OTOJIOIICHHS».

18. 10 mumus 2002 poky moctaHoBy cyny Bif 5 mumnas 2002 poxy Oyio
Haziciano 1o CI30 s BUKOHAHHS.

2. I1ooii aunus 2002 poky

19. Tum yacoM 3asiBHUK, SIKOTO TPUMaJM B 3arajibHiii Kamepi, moyas
BUSABIIATH  O3HAaKW TMCUXIYHOro posnaay. Ilix wac moganbmioro
po3ciinyBaHHS ~yB’sI3HEHi, 3 SKUMH BiH T1epeOyBaB y Kamepi,
CTBEP)KYBaJIH, 110 3asBHUK MOBOJMB ceOE TUBHO — HE3B s3HO OYypMOTIB,
HECTIO/IIBaHO MOYMHAB HAa HUX Kpuyatu abo Hamaaatu. 2 nunHg 2002 poxy
3asBHUK HAKWHYBCS Ha OJTHOTO 31 CBOIX CIiBKaMepHUKIB. Toro camoro maHs
fioro mepeBenu 10 kamepu MeanyHoi yactuau CI30, B sikiii BiH nepeOyBaB
pa3oM 3 IHIIUMHU yB’ SI3HEHUMHU.

20. INoynnaroun 3 2 nunHsA 2002 poKy KOKHY HOBY 3MiHY OXOPOHIIIB
CI30 mnocrtiiiHo iHOOpMYBaIHM TIPO MOMIIMBICTH arPECUBHUX BUIIAJIIB 3 OOKY
3asBHMKAa Ta HeOe3MeKy, fKy BIH CTaHOBHB JJs I1HIIUX YB SA3HEHUX,
npaniBaukiB CI30 i camoro cebe.

21. 3 nunasa 2002 poky nikap-nicuxiatp CI30, oOcTexuBIIM 3asiBHUKA,
MMOCTaBUB HOMY JiarHo3 «mu30(peHiss 1 KaTaTOHIYHHK CTymop» 1
NPU3HAYMB TPAHKBUII3ATOPH, aHAJENTUKU (Tpernapard, SKi CTHUMYIIOIOThH
[IEHTPaJIbHY HEPBOBY CHUCTEMY) Ta 3arajJbHO3MIIIHIOBAJIbHI 3aCO0H. 4 JTUITHS
2002 poky mcuxiaTp, BCTAHOBUBIIIH, 0 3asBHUK BUUIIOB 3 KATATOHIYHOTO
CTYIIOpY, CKOpPETYBaB MpU3HAUYE€HE HOMY JIIKyBaHHS.

22. 8 ounus 2002 poky 3asBHUK YBIMIIOB Y HaA3BHUYANHO 30y KEHUN
CTaH, XaOoTHUYHO TiepecyBaBCsi IO KaMmepi, BHMaxyloud pyKami,
HAIITOBXYIOUMCh Ha OOJaJHaHHA Ta IHBEHTAap KamMepu 1 HEUEH3ypHO
BHCIIOBJTIOIOUHCHh Ha aJpecy B SI3HUYHUX OXOpOoHIIB. O 7 TOAWHI paHKY
MPALiBHUKA MEIUYHOI YaCTWHHU BHMKIMKAIM TPbOX YEProBHX OXOPOHIIIB,
o0 YTUXOMHUPHUTH 3asBHUKA. B OrIsnoBe BIYKO BOHM MOOAYMIM HOTO
Xa0THYHI PYXH 1, PO3LIHUBIIN TaKy MOBEIIHKY K «OyHCTBO» y 3Ha4yeHHI
cratrTi 18 3akony «IIpo momepenHe yB’sI3HEHHs», HaKa3aiu 3asBHUKOBI HE
pyxaTucsi, cTaTu OOJHMYYSAM JI0 CTIHM 1 3aKIacTH pykdu 3a crnuHy. Komm
3asBHUK HE BHMKOHAB HAKa3y, OXOPOHIIl MOMEPEIUIN HOTO MPO CBIA Hamip
3aCTOCYBaTW CWIy W YBIHIDIM a0 Kamepu. BoHM mnoOuim 3asBHUKA
KUIKaMH, MOBAJTWIM Ha MIUIOTY 1 HAISITIW HapydyHUKH. Xoua HEBJOB3i
micys LBOTo ISl OIJIANY 3asBHMKA BHKIMKamu Qenpamepa CI30, nemae
HissKo1 iH(opMarlii CTOCOBHO TOTO, Y4 OTPUMYBAB 3assBHUK JIIKyBaHHSA a00
MEIWYHY JIOIOMOTY B 3B’S3Ky 3 TUIECHUMM  YIIKOKEHHSIMH,
CIPUYMHEHUMH HOMY IIiJT 4ac 3aCTOCYBAHHS MPHUOOPKYBaIBHUX 3aXO0/IIB.

23. Sk cBiguuth panopt Bixg 8 mumHA 2002 poKy 3 JONOBHEHHSIMH,
BHECCHUMH, K BUAaeThcs, 15 mumHs 2002 poky, Tpoe oxoponmiB CI30 i
¢denpamep, MPUYETHI O 3a3HAYEHOrO IHLIUACHTY, MOIH(QOPMYBAIN
HavanpHUKa CI30 mpo 006cTaBUHM 3aCTOCYBAHHS CHEIliaTbHUX 3aCO0IB IS
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3aCMOKOIOBaHHS (KUHKIB 1 Hapy4YHHKIB). Y 3amucy, 3pOoOJE€HOMY I1HIIMM
MoYepKoM, OyJOo 0JaHO, 110 HapyYHUKH Haaiau 8 mumHsa 2002 poky o 7
roJuHi panky 1 3Hs1u 15 nmunas 2002 poky o 6 : 45 panky. BHu3sy cropinku,
MiJ TmiAMUcaMy MOCaJA0BUX 0ci0 1 Qenpamepa, 3aMucaHo, M0 «BUSBICHO
YITKl CHIM 3aCTOCYBaHHS [KMIKIB 1 HapY4YHMKIB]» 1 IO «HISKUX I1HIIHUX
TUIECHUX YIIKOJKEHb... He BUsABICHO». Lli 3amucu mignucaHi sKUMch X. —
O04YeBHIHO, JikapeM abo denpamepom CI30 — 1 maromani 15 mumas 2002
POKY.

24. 8 mumas 2002 poxy HayanpbHuK CI30 mnpu3HayuB 3assBHUKOBI
JUCUUIUTIHApHE MOKapaHHS y BUTJIAII MOMILIEHHS A0 Kaplepy Ha JecsaTb
116 3a «rpy0e mopyiieHHs pexumy». [lepen mepeBeaeHHSIM 3asiBHUKA J10
Kapiepy ioro oryanynu aBoe npauiBHuks CI30 Ta mikap, sKi BiANOBITHUM
parnopToOM JOIMOBUIH, 110 Y HBOTO B JIUJISHIII JIOTIATOK 1 HA CIAHUIX € CIIIN
3acTOCyBaHHs KUHKiB. BogHO4Yac BOHM 3a3HAayMiId, IIO 3asBHUKA MOXHA
TPUMaTH B YMOBax KapIiiepy.

25. 'V xapuepi 3asBHHKa TPUMAJIM 3aMKHEHUM MpPOTITOM JBaJLSATH
TPbOX TOJMH Ha N00y. Xoua J0 Kaplepy LIOJHS HaBiAyBalHCs JiKap 1
NICUXiaTp, JKOJHOTO JIKYBaHHS UM TMpernapariB HoOMy HE MpHU3HAYaly,
OCKIJTbKH, SIK CBiYaTh MEIWYHI JOKYMEHTH, BiH BIJIMOBHBCS BiJ HUX. Y
3anucax B’s3HMYHOro Jikaps Bifg 10, 12 1 16 nunus 2002 poxy B MeauuHii
KapTi 3asBHUKA, 3a3HAYEHO:

«10 ymumast 2002 poky... [3assBHUK] pBOHYBCS B Miif OiK, IIPOCTATalOYH 3aKOBaH1

B HAPYYHHUKH PYKH. ..
«12 munast 2002 poky... [3asBHUK] IIBUIKO MEPECYBaBCs MO KaMepi, BATUHAIO-

YHCh 1 HAMArar4nch MPOCYHYTH HOTH MiX 3aKOBAHUMH B HAPYYHHUKH PYKaMHu... Ou-
BCS TOJIOBOIO 00 CTiIHY, HAMAratOuuCh 3BUIBHUTHCS BiJl HAPYYHHUKIB...

«16 mumus 2002 poky... [3agBHUK] HaMaraeTbCs 3HATH HApy4YHHKH, KaTaro-
YHCH IO ITIO31».

26. 3agBHuKa TpuManu B kapuepl a0 17 nunug 2002 poky, Koiu Horo
3BinpHMIN 13 CI30.

3. [logo0oicents y ncuxiampuyHin 1iKapHi

27. 17 nunus 2002 poxy 3asBHUKA MEpeBENIM JO JIKapHI s
MIPUMYCOBOTO JIIKYBaHHSI BIJNOBIAHO 10 NOCTaHOBM KOMIHTEpHIBCHKOTO
cyay Bin 5 nunus 2002 poky.

28. 27 ciunsa 2003 poky, miciisi HOBOTO OOCTEKEHHSI TICUXIYHOTO CTaHy
3asBHUKA, KOMICIS IICHXIaTpiB JiKapHI HOpPEKOMEHIyBasla IMPOJOBXKUTH
JKYBaHHS.

29. 28 motoro 2003 poky, Oepyun A0 yBarm BHCHOBOK CYyJIOBO-IICH-
xiaTpuuHOi ekcrneptu3u Bix 29 tpaBHs 2002 poKy Ta 3aciyxaBIIu JIiKaps
NICUXIaTPUYHOTO BiJIiIeHHs JiKapHi, KOMIHTEepHIBCBKUI Cy/ 3a]10BOJIBHUB
KJIOTIOTaHHS TOJIOBHOTO IcHXlaTpa JIKapHI 1 I[OCTAaHOBUB IPOJIOBKHUTU
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NPUMYCOBE TICUXIiaTpUYHE JIKYBaHHS 3asBHHKA JIO BHXOAY WOTO 3
XBOPOOJIUBOTO CTaHy.

30. 2 «ksitHa 2003 poxy MaTH 3asBHUKa Tojana 3adBy JI0
MOCKOBCBKOTO pailOHHOTO Cynay M. XapkoBa (fajni — MOCKOBCHKHH CyT)
Ha miacTtaBl crarTi 256 L{MBUIBHOTO MpolECyaabHOrO0 KOAEKCY (mam —
IITK) 3 npoxaHHsIM BH3HATH ii CUHA HEAI€3JaTHUM 3 OTJISIy Ha MCUXIYHE
3aXBOPIOBaHHS.

31. 26 TtpaBHs 2003 poky  KoOMmicis  TcHXiaTpiB  JHKapHi
MOPEKOMEHIyBasla MPUITUHUTH PUMYCOBE JIIKyBaHHS 3asBHUKA.

32. 28 tpaBHa 2003 poky MOCKOBCHKHMI CyJ BHHIC TOCTaHOBY IIpO
MIPOBEACHHS CYJOBO-TICUXIaTPUYHOI €KCIIEPTU3M 3asBHHUKA BIAMOBIAHO 10
cratTi 258 LUIIK nms BupimeHHs TUTaHHS HOTO OCYTHOCTI.

33. 7 mumas 2003 poxy KoMiHTEpHIBCBKHI CyJl CKacyBaB ITOCTaHOBY
Ipo MPUMYCOBE JIKyBaHHA. Y HMOro pIlIEHHI TaKOX HAaroJIOmeHO Ha
HEOOXI1THOCTI BITHOBJICHHS MPOBA/KEHHS Y KPUMIHAJIBHIN CITpaBi 3asBHHUKA
Ta TPOBEACHHS CYIOBO-IICHXIaTPUYHOI €KCIEPTU3W ISl BUPIMICHHA
IIUTAHHSA HOro 0CyTHOCTI HA MOMEHT BUMHEHHS 3JI0YHHY.

34. 1 cepmast 2003 poKy AOCYI0BE PO3CIiAyBaHHS CTOCOBHO 3asBHHKA
OyJ10 BiJTHOBJICHO.

35. 4 cepmas 2003 poky JikapHs ojaepxkana rmoctaHoBy KomiHTepHiB-
cekoro cyny Bix 7 mumHs 2003 poky.

36. 5 cepmas 2003 poky caigumii mogaB 10 KoMIHTEpHIBCBKOTO CyIy
KJIOTIOTAaHHS, B IKOMY TIPOCHB TPU3HAYUTH IPOBECHHS CTOCOBHO 3asiBHHUKA
CTaIllOHAPHOI CYJ0BO-TICUXIaTPUYHOI €KCIIEPTU3U BIAMOBIAHO 110 cTaTTi 205
KIIK, i 6 ceprast 2003 poky 1ie KIONoTaHHS 0yJI0 3370BOJICHO.

37. IlpoBemenHss 000X  CyJIOBO-TICUXIaTpHYHHX  EKCHEPTH3,
npu3HaueHuXx  MockoBcbkuM 1 KoMiHTepHIBCBKMM — cyaamu, Oymo
3apepiieHo 1 BepecHs 2003 poky. CyqoBO- ICUXiaTPUYHI €KCIIEPTH TIAIIITH
BHUCHOBKY, 1110 Yepe3 NCUXIYHUH po3naj] 3asiBHUK OyB HE B 3MO31 pO3YMITH
HACIIIZKU CBOIX [l Ta KOHTPOJIIOBATH CBOIO MOBEIIHKY.

38. 2 BepecHs 2003 poxy 3asBHHMKA 3BUIBHWJIM 3 JIIKApHI 1 mepeaanu -
Marepi.

39. 4 umcromaga 2003 poxy KoMiHTEpHIBCBKHMI CyJ  3aKpuB
NPOBA/KEHHS y KPUMIHAIBHINA CIpaBi 3asiBHUKA 3 OIVIAZY Ha BIACYTHICTh
Horo npaBocy0’€KTHOCTI 111010 KPUMIHAJIbHOT B1IOB11aIbHOCTI.

40. 11 mucromana 2003 poxy MOCKOBCHKMI CyXl 3aI0BOJIBHHUB 3asBY
Marepi 3asiBHUKA 1 OTOJIOCUB HOTO HEA1E3JaTHUM.

4. Poscnioyeamns  ckape — Ha  JCOPCMOKE  NOBOONHCEHHS
ma He3aKOHHe MPUMAHHS Ni0 8aPMOI0

41. IMicna npuOyTTs 3asBHUKA 110 JikapHi 17 numHs 2002 poky mpo
Horo Micue3Haxo/keHHs moBimomwin Horo Matip. Ilani Kyuepyk
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CTBEpKyBaJia, 110, BiJIB1IaBIIA HOTO HACTYITHOTO JHS, BOHA MO0avmiIa, 1o
BiH OyB Jyke OOMTHH 1 Maif’ke HECTIPOMOKHUI pyXaTHUCh 1 pO3MOBIIATH. 32
il cmoBaMu, BiH 3MIT JIMIIIE BUMOBUTH: «/[yxe Oumm».

42. 25 munHsa 2002 poKy MaTy 3asBHUKA MOJaja CKAapry 3 BHMOTOIO
MOPYIINTH KpUMIHAIBHY clpaBy cTocoBHO oxopoHuiB CI30 y 3B’s3ky 3
YKOPCTOKHUM ITIOBOJKEHHSAM 3 11 CHHOM.

43. 2 cepnus 2002 poky MaTH 3asBHHKA pPa3oM 13 WICHOM MICIIEBOL
MIPaBO3aXMUCHOI HeAep)KaBHOI opradizamii BiiBijgajla 3asBHUKA B JIIKAPHI.
Bonu cxianm akrt, y sikomy 3adikcyBajii HasBHICTb y 3asiBHUKA TUIECHUX
YIIKOJDKEHb: PaHM Ha TOJIOBI 3a JIIBUM BYXOM, KUJIbKa CHHIIIB Ha 0OIU4Yi 1
71001 Ta TIMOOKI paHW HABKOJIO 3aIl ICTKIB.

44. Hauanbauk CI30 posnouaB (1aTy He 3a3HaUEHO) MEPEBIPKY CKapru
Matepi 3asBHUKa. 19 1 20 cepmus 2002 poky Oysno B3SITO HHCbMOBI
MOSICHEHHSI y JIBOX HOro TOBAapUIIIB MO 3arajibHiil Kamepi, YOTUPHOX HOTro
CHIBKAMEPHUKIB y MEIWYHIM 4YacTWHI, fKI Oyau CBIAKAMHU I1HIMJIEHTY
8 munHs 2002 poky, Yy TPhOX B’S3HUYHUX OXOPOHLIB, MPUUETHHUX JIO L€l
nonii, Ta y B’SI3HHYHOTO (enpamepa. 3aapeniToBaHi Ta OXOPOHIN Jajiu
ctucnuit  Buknan mnomid 2—8 mumua 2002 poky, SKUK  BiANOBiAAeE
BUKJIAJICHOMY B myHKTax 19 1 22 Bume. @enpaniep Hamuca, MO HOro
BUKJIMKAJIM OTJIIHYTH 3asiBHUKA MICII MPUOOPKaHHS Horo oxopoHismu. Bin
BHSIBMB y 3asiBHHMKA CJIIJIA 3aCTOCYBaHHS KMIMKIB Ha JIOMATKAX 1 CIIHMINIX, a
TaKOK paHH BiJl HAPYYHMKIB Ha 3aIl’ SICTKAaXx.

45. Ilpu 3niiicHenHi wiei nepesipku, 14 ceprnus 2002 poky, HaYaIbHUK
CI30 Haka3aB poBecTH MEIUYHY €KcnepTu3dy. Toro caMoro JHs 3asiBHUKA
o0CTeXMB MeAUYHUM ekcnepT 13 XapKiBCBKOIO 1HCTUTYTY CYAOBOIi
MEIUIVHU. B eKcriepTHOMY BUCHOBKY 3a3Ha4€HO:

«Obcmedcenns

VY mnana Kydepyka Ha 30BHILIHBOMY OOILi IIPaBOBOTO 3all’siCTKa JOBracte
CaJIHO, BKPUTE TOBCTHM CTPYIIOM, po3Mmipom 2,5 x 0,5 cm. Pana po3ramoBaHa ropu-
30HTAJIFHO. AHAJOTiIYHI caJHa BUABJICHO Ha BHYTPIIIHFOMY OOIIi MPaBOTO 3aI’ICTKa
Ta Ha 30BHIIIHBOMY 1 BHYTPIITHbOMY OOIli JTIBOTO 3ar1’sICTKa, a TAaKOX Ha JIIBOMY JIi-
KTi, y TIPaBii MOTHIMYHIN TUIAHIN Ta HA 3a/HIN 1 IepeIHii YacTHHAX BHYTPIIIHBOT
MOBEPXHI JIiBOro crerna. Po3mip uux TiecHux ymkomkens — Big 1 x 0,2 cM 10 5,5
x 0,3 cm.

Bucnoeok

1. ¥V mana Kyuepyka, 3a HamaHoto [HaganbHukoM CI30] menuuyHOIO JOKYy-
MEHTAIi€I0, BHUABJICHO CHHINI ¥ cajHa, sIKi BHHUKIM BHACNIJOK... 3aCTOCYBaHHS
TYIUX MPEIMETIB.

[Tix wac obcrexenns nana Kydepyka 14.08.2002 y HbOro BHSBIEHO CajHa Ha
TOJIOBI, MIPaBii CTOMI, cagHa Ha BEPXHiX KiHIIBKaX i IiBOMYy cTerHi. BiH Takoxx MaB
CJIIM YIIKOJDKEHHSI Ha JIIBOMY OYHOMY sIONyIli Ta Ha JIiBOMY Iuiedi. Yci I TilecHi
YIIKOJPKEHHSI BUHUKIIM BHACIIJIOK 3aCTOCYBAHHS TYNUX TBEpAUX NpeametiB. CuHIi
BUHHKJIM 32 TPU—II’SATh JHIB IO MOMEHTY OOCTEXKEHHsI, a calHa — 3a CIM—JIeCTh
JHIB. ..

2. BpaxoByroun OIMKC TUTECHUX YIIKO/DKEHB Y MEOUYHIN MOKyMEHTaIlii [dKy
niarorysanu npauiBHuku CI30] Ta 3ammcwn Bix 8 1 15 mumas 2002 poky, B SKHX
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YIIKOJPKEHHS B3arajli He OIMCaHO, a TAKOXK XapakTep LUX YIIKOJDKEHb (3a3HaYCHO
HASBHICTH CiJIiB 3aCTOCYBaHHS KHWKIB 1 HApyYHHKIB), TIHTH BHCHOBKY IIPO Yac
BUHHMKHEHHS IIMX YIIKO/DKEHb HEMOXIIHBO.

4. MoxuBoO, IO TNECHI YIIKO/KEHHS y naHa Kyuepyka BUHHKIM BHACHIZOK
3aCTOCYBaHHS CIEIialbHUX 3ac00iB (KMHKIB 1 HAPYYHHUKIB)».

46. 21 cepnuas 2002 poxy nHayaneHUK CI30 BHHIC MOCTaHOBY IIpO
Bi/IMOBY B TIOPYIIEHHI KpPHUMIHAJIBbHOI CIIpaBU CTOCOBHO OXOPOHIIIB,
NPUYETHUX 0 IHIWICHTY, 3 OINIAAY Ha BIJICYTHICTh OYyIb-SKMX O3HAaK
MPaBOMOPYIICHHS B IXHIX MisX. Y TMOCTaHOBI BiH MOCHJIABCA Ha MHCHMOBI
TOSICHEHHSI CITIBKAMEPHHKIB 3asBHUKA, mpariBHUKIB CI30 Ta Ha BHCHOBOK
MenuyHoi ekcneptu3u Big 14 cepmas 2002 poky. 3rogom (maty He
3a3HaYEHO) BIJAUT TPOKypaTypu XapKiBChKOI 00JIacTi 3 HarIsay 3a
JOJIepKaHHSAM 3aKOHIB ITiITBEPIUB MMPABOMIPHICTS I1i€T MOCTAaHOBH.

47. 4 Bepecust 2002 poky MaTH 3asBHHKa OJepikaja BiJ] HAYaJbHUKA
CI30 mucra, B sKOMYy BIH MOBiJIOMHB ii TpO BIAMOBY B TIOpYIICHHI
KPUMIHAJIBHOI CrpaBU CTOCOBHO mpauniBHUKIB CI30, He 3a3HAUMBIIM TIPH
IIbOMY JIaTH BiJIITOBITHOT MIOCTAHOBH 1 HE HA/IABIIH ii KOIMii. Y CBOEMY JIHCTI
HayanbHUK CI30 Takok BHUCIOBUB JIyMKY, III0 KUWKH Ta HAPYYHUKH OyIU
3aCTOCOBaHI  OXOPOHISIMH  3TiTHO 3  BIANOBIIHUMH HOPMATHBHUMU
JToKyMeHTamMu 1 jns yoesmeueHHs nepcoHany CI30 Tta 3axucrty camoro
3assBHUKA BiJ] HOTrO HEKOHTPOJIHOBAHOI Ta arpECUBHOI MOBEAIHKH.

48. 26 rpynusa 2002 poxy YmpasiiHHS Jlep)kaBHOTO JemapTaMeHTy 3
NMWTaHb BUKOHAHHA TIOKapaHb Yy XapKiBChKii oOmacti (mam —
JlemapTtaMeHT) TOBIAOMWJIO MaTip 3asBHHKAa TPO Te, WIO JJOAATKOBa
BHYTPIIITHS TIEpeBipKa — MPOBEJICHA, K CBIIYaTh MaTepiaiau, Ha il BUMOTY
— He BHUSBHJIA O3HAK MPaBONOpYyIIEHHs B [isix oxopoHuiB CI30.

49. Jluctom Bim 16 ciuas 2003 poky HauyanbHUK JlemapTrameHTy
noindopMyBaB Martip 3asBHHUKA, 1[0 MOJAIBIII i CKaprd HEOOTpYHTOBaHi. Y
3B’SI3Ky 3 IIMM BiH TOCHJIaBCS Ha TMEPEBIPKY, MPOBEIEHY HauaIbHHUKOM
CI30, 3a pesymnbraramMu sKO1 OyJ0 BHHECEHO IMOCTAHOBY Bin 21 cepmHS
2002 poky. Y mpoMy JIUCTI BIIEpIIE 3a BECh Mepioa o(imiitHOro TUCTYBaHHS
3 MaTip’r0 3asgBHUKa Oylo 3rajaHo Aary nocraHoBu HayanmpHuKa CI30. 8
motoro 2003 poky BoHa MOMPOCHIIA HAJIaTH i KOIO TOCTAHOBH 1 JTOCTYII
70 MarepialliB 3a3Ha4deHoi mepeBipku. 25 motoro 2003 poky HavaIbHUK
JlenapTamMeHTy BiZIMOBHB 1il y 11bOMY IpoxaHHi. 27 O6epe3ns 2003 poxy BiH
BIIXWJIMB ii TOBTOPHE MPOXaHHS MPO HAJIaHHS JOCTYITY J0 MaTepiatiB.

50. 31 Oepe3ns 2003 poky MaTh 3asBHUKA OCKap)KWja ITOCTAaHOBY
HavanpHuka CI30 Bix 21 cepras 2002 poky mo cymay. 27 tpaBas 2003 poky
JKoBTHeBUMi1 paiioHHMI cyn M. XapkoBa (nmami — JKOBTHeBUH cyn),
3aCIyXaBIIM IMPOKYpOpa, BIIXWJIMB ii CKapry sik HeoOIrpyHTOBaHy. Matu
3asiBHUKA TOJaJ1a amessIiliio.

51. IMix wac amensmiitHoro upoBamkenHs 14 cepmas 2003 poky
a/IBOKATOBI 3asiBHUKA BIIEpILIE HAIadu IOCTYI J0 MaTepiaiiB CIpPaBH.
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52. 18 nucronana 2003 poky AnensauidHuii cya XapkiBCbKoi 00sacTi
CKacyBaB MoOCTaHOBY JKOBTHEBOro CyAy BHMXOJSYM 3 TOro, Io ii Oyio
BUHECEHO 3a BIJICYTHOCTI CKap’KHHKA, 1 IOBEpHYB CIIpaBy Ha HOBHIl
po3risa.

53. 24 rpynus 2003 poxy YKoBTHEBUH CyJ yXBajauB, 0€3 MOCUIAHHS Ha
Oynb-sKi KOHKPETHI MiJCTaBu, L0 MepeBipka Oyna He3anoBuIbHOW. Tomy
CyJl BiTHOBMB TIPOBA/KEHHS y CIipaBi 1 mepenas ii HauanbHUKOB1 CI30 miis
JI0JIaTKOBOI MEPEBIPKU.

54. 4 6epesns 2004 poxy navanpHuk CI30, mocunarounch Ha Ti cami
J0Ka3Mu, 10 W paHille, 3HOBY MNPHUIMHUB MEPEBIpKY. Y BiANOBITHIN
MTOCTaHOBI1 BiH, 30KpeMa, 3a3HAYUB:

«...nman Kyuepyk npuOys no [CI30] 3 MequyHOIO JOBIAKOIO MiChKOI MOMIKIIiHI-
kr Ne 13 Bim 15 kBiTHs 2002 poKy, sIKOIO HaJaHO BHCHOBOK IPO T€, IO BiH B
ymoBax CI30... yrpumyBaTrcs Moxe. ...Ha migcrasi BumieBukianeHoro nan Kyde-
pyK OyB HarpaBieHHI 10 ClelialbHOi KaMepH, IPU3HAYEHOT ISl TPUMaHHS CJIi40-
3aapelITOBaHMX 13 ICHUXIYHUMH XBOpPOOaMH.

16 xBitHa 2002 poxy nan Kyuepyk OyB oOrisiHyTHH [JikapeM-mncuxiaTpom],
SKAM TIOCTaBJICHWH AiarHo3 “mm3o¢peHis”. Ha MOMEHT OIMsAAy NCHXIYHHH CTaH
Kyuepyka B. B. OyB 3a10BiTbHIM, aKTHBHOTO JiKyBaHHS BiH HE IOTPEOYyBaB».

[Ilomo moOBeAiHKM 3asBHUKA MICNs I1HIMIEHTY, IO CTaBCSA 2 IJUIHS
2002 poky, Ta HOro mepeBeACHHS 13 3arajibHOI KaMepu 10 MEIAUYHOI
gacTruHd HadaapbHUK CI30 3a3HayuB:

«3 mumHs 2002 poxky maH Kyuepyk OyB orisiHyTHid [IiKapeM-TicHXiaTpom],
SKWAH TOCTaBUB HOMY JiarHO3 “mM30(peHis 1 KaTaTOHIYHUI cTynop” i NpU3HAYMB
BiJITIOBITHE JTIKYBaHHSI.

4 nunas 2002 poky XBOpHEH BHMUIIOB 3 KaTaTOHIYHOTO CTYIODY..., aje W jaaii
nepeOyBaB y HaMPYXCHUX BiIHOCHHAX 3 TOBAPHUIIIAMH 110 TaJiaTi.

OTxe, 3 OTIIALY Ha 3arajbHy iHQOpMAIifo Mpo MoBeAiHKy nana Kydepyka, mio-
JIHS TI0Ca0Bi 0CO0M, SIKi 3aCTyMalNd Ha YepryBaHHS], OTPUMYBAIH IHCTPYKTaX IIPO
MOXJIMBICTh HOTO HACWJIFHUIIBKUX BUITAJIB CTOCOBHO CITIBKAMEPHUKIB Ta IpaliBHU-
kiB CI30».

VY mocraHoBi Bix 4 Gepesnst 2004 poky TakoX 3a3HA4YEHO, IO MiCIs
IHIUAEHTY, Skl ctaBes 8 mumHs 2002 poky, 3asBHUKA MTOMICTHIIH B KapIiep
3a cepiio3HE MOPYIIECHHS pEeXHMYy TPUMaHHS MiJ BapTol. BpaxoByroun
MICUXIYHUN CTaH 3asBHUKA, (Qenpamep, SKUH OrisgaB MWOro Ticis
IHIIUICHTY, PEKOMEH/IyBaB TPUMATH HOTO B HAPYIHHUKAX.

CToCcoBHO yacy TepeBe[eHHS 3asBHHKA N0 JikapHi HadaabHUK CI30
MOCJIABCS HA TaKe:

«ITocranoBa [KomintepniBcbkoro cyny Bin 5 munas 2002 poky] He micTmia
HISIKMX TOJIOKEHB PO HEeraliHe BUKOHAHHS. Y Hill 3a3HAYECHO PO I ATHAIISTH/ICH-
HUH CTPOK JJIsl OCKap»KeHHs; OTKe, CTPOK, nependaueHuii crarrero 404 Kpu-
MiHAJIEHO-TIPOIIECYaTbHOTO KOAEKCY NI BUKOHAHHS IIi€i MOCTAaHOBH, OYIIO ITOTPH-
MaHO, OCKUTBKH 3assBHUKA nepeBenn a0 [ikapHi] 17 mumas 2002 poky».
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55. 1 xoBtHa 2004 poxy JKoBTHEBUHM CyA, pO3IJISAAIOUU CKapry,
MOJaHy 3aXMCHUKOM 3asBHUKA, CKAacyBaB II0 IOCTaHOBY 1 NpPU3HAYUB
JOJITATKOBY MEPEBIPKY, BKa3aBIIN HA TaKi MOPYIIICHHS:

— HEBpaxyBaHHS MOJAHOI MaTip’l0 3asBHUKA iHQOpMAIi CTOCOBHO
fioro 3mopoB’st B unHI—cepnHi 2002 poky;

— HEMpOBEJEHHS aHali3y 3aKOHHOCTI Ta OOIPYHTOBAHOCTI iif
OXOPOHIIB 3 TOTJISAY MPABOBOTO MPUHIHITY, IO 3a00POHSE MOBOKEHHS,
SIKE TIPUHUKYE T1THICTH;

— HEMPOBEJCHHS aHaji3y HasSBHOCTI B TOBEIIHINI 3asBHUKA O3HAK
NOPYUICHHsT PEeXHUMY TPUMAaHHS IIiJ] BapTolo, sKi MOIIM O CIyryBaTu
MiJICTaBOIO JIJISl IIOMIIIICHHSI HOTO JI0 KapIepy,

— HEMpOBEJICHHs aHaJli3y MPONOPLIHHOCTI 3aCTOCOBAHOI CUIIH;

— To# (akT, mo mepeBipky npoBoauB HadanbHUK CI30 — ocoba,
0E3CTOPOHHICTH K0T BUKIIUKAE BEIHKI CYMHIBH.

56. Marepianu cnpaBu OyJnO TepeaaHo 0 XapKiBChKOi 00JacHOT
NIPOKYpaTypu AJIsl 10aTKOBOI MEpPEBIpKH. Y MOCTAHOBI MPOKYpopa BiLALTY
MPOKypaTypu XapKiBChKOi 00JacTi 3 HATJIALY 3a AOJEP KaHHIM 3aKOHIB BiJ
1 mucromama 2004 poky MICTHUTBbCS Takvii caMUi BHUCHOBOK, JO SIKOTO
nivmoB HadanbHUK CI30, a came: mo 3asBHUKA MOXHaA OyJnO TpUMaTH B
ymoBax CI30 1 mro mpauiBauku CI30, aii sKuxX po3chigyBamucs, TisIH
HAJEe)XKHUM YMHOM HA IIACTaBl BIIMaHWX IM HAakKa3iB Ta BIJAINOBIIHUX
iHCTpyKIii. [Ipokypop mocunaBcst Ha qokas3u, 310paHi MiJ yac MEpeBipKH,
npoBeneHoi HavansHukoM CI30, Ta Ha mosicHeHHs Jikaps-nicuxiatpa CI30
Ipo Te, IIO s 3aClOKOEHHS IICUXIYHO XBOpUX OCi0, SIK MpaBuUio,
BUKOPHCTOBYIOTH CIICLiaIbHI MPETapaTty, a 3a iX BiJICYyTHOCTI 3 Ii€l0 METOIO
3aCTOCOBYIOTH CIIellianbHi 3acobu dikcarii. [Ipokypop Takox moroguscs 3
BHCHOBKOM HaudanbHuka CI30, 1m0 moBeIiHKa 3asBHHKA CTAHOBWJIA TPyoOe
MOPYULICHHSI PEXUMY TPUMaHHS MiJ BapTOIO 1 CIyryBaja MiJICTaBOIO JUIS
moMiIIeHHsT Horo no kaprepy. Lls mocranoBa Oyna ockapeHa MaTip’ro
3asBHHUKA.

57. 30 mumas 2005 poky UYepBOHO3aBOACHKUN palOHHUN  CyH
M. XapkoBa (mam — YepBOHO3aBOJICHKUI CY/) CKAaCyBaB II0 MOCTAaHOBY i
BUHIC TIOCTaHOBY TIpO TPOBEICHHS JOJATKOBOI TMEPEBIPKH, OCKUIBKH
BIJIMOBIIHI OPraHU HE BUKOHATHU BKa31BOK JKOBTHEBOTO CY1y.

58. 6 BepecHs 2005 poky cTapmuii MPOKypop BIIALTY TPOKYpaTypu
XapkiBcbkoi 00JacTi 3 HArasay 3a JOJEp’KaHHSM 3aKOHIB, MPOBIBIIH
JIOJATKOBY —TEPEBIPKY, BUPINIMB HE MPEI sBIATH OOBHHYBaYCHHS
BiIMOBiAHUM TocagoBuM ocobam CI30. VY iioro mocTaHoBi, MO CYTi,
MMOBTOPIOIOTHCS BUCHOBKH, BHKJIAJICHI B IMOCTaHOBI Bix 1 ymcromama 2004
POKY, PO MOKJIMBICTh TPUMaHHs 3asBHUKA B yMoBax CI30 Tta BiiCyTHICTb
O3HAaK IMPaBOMOPYIICHHS B JisX MOCATOBUX OCiO 1i€i ycraHoBu. Craprimii
IIPOKYpOp 3a3HAuMB, 30KpeMa, L0 MiJCTaBOO Ul TPUMAaHHA 3asBHUKA Mij
Baproto micisg 12 uepBHs 2002 poky OyB JHCT HadaJbHHKA CIIiJIOTO
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Bianimy KOMIHTEpHIBCHKOTO pallOHHOTO BUIIUTY MUTIIIi, B SKOMY
MOB1IOMJISIIOCS TIPO HAIpaBJIEHHsI MaTepialiB CIpaBU 3asBHUKA 10 KomiH-
TEpHIBCbKOI ~pallOHHOI MpOKyparypu Juisi  y3rojkeHHs. CTOCOBHO
JECATUICHHOTO TpUMaHHS 3asBHUKAa B Kaplepl BiH 3ayBaXwuB, IO
«TSDKKICTh TIPU3HAYEHOTO TIOKapaHHS IIUIKOM BIAMOBIZANTA XapaKTepy
BYMHEHOTO TMPaBONOPYLICHHsS». BiH TakoXX 3a3Ha4yMB, IO TPUMAaHHI
3asiBHUKA B CI30 TtpuBano no 17 aunus 2002 poky 3 omisigy Ha I sITHAL-
LATHJICHHUNA CTPOK HaOpaHHS YMHHOCTI pimeHHsIM Bif 5 jumHs 2002 poky.
Xo4 y BHCHOBKY MeauuyHoi ekcrneptuszun Big 14 cepnus 2002 poky
3rajlyeThCsi  3aCTOCYBaHHA HAPYYHMKIB B SI3HUYHUMH  OXOPOHIIIMH,
MepeBipKO0 He OyJI0 BCTAHOBICHO, YW OyB 3asBHUK 3aKOBAaHUU ¥y
Hapy4YHHMKHU IPOTATOM ycboro vacy 3 8 po 15 munns 2002 poky. Crapmmii
MPOKYpOp JAIMIIOB BHUCHOBKY IPO BIJICYTHICTh JOKa3iB TOT0, IO
npaniBHukK CI30 gisimu HenoOpocoBicHO ab0 Ha MOPYHICHHS BiAMOBITHUX
3aKOHIB 1 HOPMATHBHUX JIOKYMEHTIB, KOJIM 3 METOI0 BraMyBaHHS 3asBHUKaA
3aCTOCYBaJIM KMMKM Ta HApyYHUKH, KOJIM MOMICTHIM HOTO B Kapuep 1 KOJIH
tpuMainu iioro B CI30 no 17 nmunns 2002 poky.

59. 28 xoBTHA 2005 poKy MaTu 3asBHHKA OCKAp KHJIA 1[I0 IOCTAHOBY J10
UepBOHO3aBOICHKOTO CYy, 1 pO3TJISi CKApPTH B IIOMY CYJIi TPUBAE JOCI.

II. BIAITOBIAHE HAITIOHAJIBHE 3AKOHO/JJABCTBO I ITPAKTUKA

A. Koncruryuist Ykpainun
60. Binnosinni cratti Koncturynii nependavarors:

«Crarrs 28
«KoxeH mae mpaBo Ha moBary 1o #oro rimgHocti. Hixto HEe Moxe OyTu mia-
JaHUI KaTyBaHHIO, JKOPCTOKOMY, HEITIOJCBKOMY ab0 TakoMy, IO MPUHHUKYE HOTO
TiTHICTB, MTOBOJUKEHHIO YH TIOKapaHHIO. ..»

Crarrs 29
«KoxHa JTI0MHA Mae IIPaBo Ha CBOOOAY Ta OCOOUCTY HEAOTOPKAHHICTb.
Hixto He Moxe OyTu 3aaperroBaHuii ab0 TpUMATHCS I1i]] BAPTOIO iHAKIIE SIK 32
BMOTHBOBAHUM PIIlIEHHSIM CYIy 1 TUIbKM Ha IiJICTaBaxX Ta B MOPSIKY, BCTAHOBICHUX
3aKOHOM.

B. KpuminaabHuii koaekc Bia 5 kBitus 2001 poky
1. Ilcuxiuno x6opi npagonopyuHuKu

61. Tekcr crarti 19 Ta crareit 92 i 94—96 KpumiHanmbsHOTO KOJEKCY
Bim 5 kBiTHa 2001 poxy MoxHa 3Haiith B pimenHi Cyny y cropasi
«T'opmikoB npotu Ykpaiam» (Gorshkov v. Ukraine) (Ne 67531/01, m. 28,
Bix 8 muctomama 2005 poky).
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2. Kpuminanvna 6ionosioanvHicmes 3a nepesUUjeHHss  61A0U
i CyaHc608UX NOBHOBAICEHD

62. Crartsa 365 Koaekcy nependauae:

«[lepeBuiieHns Bnaau adbo ciryk00BUX MOBHOBaXXEHb, TOOTO YMHUCHE BUWHEH-
Hs CciyK0O0BOIO 0CO0O0I0 JIiH, sIKI SIBHO BUXOJSATH 332 MEXI HalaHWX Iil mpaB 4u
MIOBHOB&)XCHB, SKIIO BOHM 3alOJisUIM ICTOTHY IIKOLY OXOPOHIOBAaHHM 3aKOHOM
npaBaM Ta IHTEpecaM OKpeMHUX TIpOMaJsiH, a00 [ep)KaBHUM YU TI'POMAICBKHM
iHTEepecam, abo iHTepecaM IOPUIAMIHHX 0Ci0, KapaeThCs. .. »

63. Crarrsa 367 Konekcy nependadyae BiIIMOBITANTBHICTh 3a CIY)KOOBY
HeO0aIICTh:

«Ciyx00Ba HeidaicTh, TOOTO HEBUKOHAHHS 200 HEHaJIe)KHE BUKOHAHHS CITy-
’KOOBOIO 0CO0O0I0 CBOIX CIIy)KOOBHX OOOB’SI3KiB Uepe3 HECYMIIIHHE CTaBJICHHS IO
HHX, [0 3aI0/(i5I0 ICTOTHY HIKO/Y OXOPOHIOBAaHMM 3aKOHOM IIpaBaM, cBOOOJaM Ta
iHTepecaM OKPeMHUX I'pOMajsH, a00 JepXKaBHHM Yd I'POMaACBKHM iHTepecam, ado
iHTepecaM OKpeMHX IOPUIMYHUX 0Ci0, KapaeThCs. ..»

C. KpuminanabHo-npouecyaabHuii kogexc 1960 poxy
1. Po3cnioysanns 3104uHi6

64. Bignosinni nonoxenns KIIK, siki peryntoioTs nuTaHHs, OB’ A3aHi 3
IIPOBEACHHSAM JIOCYJIOBOIO PO3CIIiyBaHHS, HaBeAeHO B pimeHHi Cyny y
cupaBl «Cepriii IlleBuenko mpotu VYxkpainw» (Sergey Shevchenko v.
Ukraine) (Ne 32478/02, mynktu 38 1 39, Bix 4 kBitHs 2006 poKy).

65. Crarta 101 MicTUTh NepeniK OpraHiB, SIKI 31HCHIOIOTH Ji3HAHHS.
Sk mpaBumio, Taki (YHKIII BUKOHYE MUTiLis. Aje 3riHO 3 MyHKTOM 5
crarri 101 TakuMM TOBHOB@)XEHHSIMM HAJUIEHI TaK0X Ha4YaJbHUKU
BUIIPABHO-TPYJOBUX YCTAaHOB 1 CIITYMX 130JATOPiB, $KI HPOBAAATH
JI3HAaHHA Yy CIpaBax IMpo 3J0YUHH, SIKI BUMHEHI MpaliBHUKAMHU IUX
YCTAHOB 1 MICTATh OPYIICHHS B’ I3HUYHOTO PEXKUMY.

2. 3anobisicui 3axoou

66. Ilonoxxenns crareit 148 (mera 1 miACTaBU 3aCTOCOBYBAaHHS
3anoOiKHUX 3axoAiB), 149 (3amoOixkH1 3axomau), 150 (oOcraBuHH, 110
BPaxoBYIOThCS U 0OpaHHI 3a1o01HOro 3axo/y) 1 156 (cTpoku TpuMaHHS
nig Baproro) KIIK HaBeneHno B pimenHi y crnpasi «HeBMepKULbKUI NpOTH
Yxpaiun» (Nevmerzhitsky v. Ukraine) (Ne 54825/00, m. 53, ECHR 2005).

67. Y BignoBigHomy nosoxenH1 155 KIIK 3a3nadeno:

«B3sTTs mig BapTy sK 3armo0DKHUM 3aXij] 3aCTOCOBYETHCS B CIpaBax Mpo 3J10-
YMHH, 32 SKi 3aKOHOM Tiepei0adeHO IMOKapaHHS y BUIJLINI MO30aBICHHS BOJI Ha
CTPOK IOHAJ TPH POKH. ..
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MicussMi TONEepeHbOTO YB’SI3HEHHS Al TPUMaHHS 0ci0, MOA0 AKX SIK
3armo0KHUH 3aXiJ] 00paHO B3ATTS IiJ] BAPTY, € CIiA4i 130JIATOPHY.

68. ¥ BinnoBigHomy nonoxenHi cratti 237 KIIK ckazano:

«Y cmpagi, 1110 Ha/IHILIA BiJ MPOKYpopa [3 0OBUHYBaJIbHUM BHCHOBKOM], CY/I-
s 3°SICOBYE TIOJI0 KOXKHOTO 3 OOBMHYBaYeHHUX TaKi MATAHHS:

4) un HeMae MiAcCTaB Ui 3MiHH, CKacyBaHHS ab0 OOpaHHA 3amo0iKHOTO
3aX0/y».

69. Crarta 241 KIIK nepen6auae:

«CnpaBa moBuHHA OyTH HpPU3HAYEHA JO MONEPEIHBOrO PO3MIISAY HE Mi3HiIe
JiecaTu 1i0, a y pasi CKIAJHOCTI CIpaBU — HE Mi3HIIIEe TPUIIATA i0 3 JAHS Haj-
XOJKEHHS 11 10 Cyy».

3. Ilposedenus cmayionapHoi cy0080i ekcnepmusu 8 MeOUYHoOM) 3a-
K1aoi

70. Crarta 205 KIIK nepenbauae:

«IKmo Tpu TpOBENEHHI CyJOBO-MEOUYHOI ab0 CyTOBO-TICHXiaTPHYHOI EKC-
MIEPTU3U BUHUKAE HEOOXITHICTh TPUBAJIOTO CIIOCTEPESIKCHHS 32 OOBUHYBAYCHUM a00
JIOCJIJIKCHHS HOT0, CY/I 32 MOJJaHHIM CJIiT40T0, IOTOXKEHOTO 3 IIPOKYPOPOM, ITOMi-
11a€e HOro y BIAMOBIAHUI MEAMYHUIA 3aKJIad, PO 10 BUHOCHTD ITOCTAHOBYY.

4. Anenayiiine npo8aod;iceHHs

71. Crarrsa 347 KIIK nepenbauae:

«Amnernsis Moxe OyTH IoJaHa:

2) Ha NOCTAHOBH IIPO 3aCTOCYBAHHS... IPUMYCOBUX 3aXO[iB... MEAUYHOTO Xa-
pakTepy, yXBaJeHl MiCIIEBUMH CYAaMm».

72. 3riguo 31 crarrero 349 KIIK:

«ATensiiis Ha BUPOK, YXBaTy UM MOCTAHOBY CYyJy MEPIIOi IHCTAHII ... MOXe
OyTH 1ojiaHa NPOTArOM I’ ITHAUATH 110 3 MOMEHTY X ITPOTOJIOIIEHHS. . . »

5. BukoHaHHs cy008Ux yxeau (nocmauos)

73. Crarra 402 KIIK nepenbauae:

«YxBasa i IoCTaHOBa Cy.y... HAOMParOTh 3aKOHHOI CHJIHM 1 BUKOHYIOTBCS ITiCIIS
3aKiHYEHHS CTPOKY Ha MOAAdy aressiii».

6. 3acmocysanHs npumyco8ux 3axo0ieé MeouuHo2o XapaKkmepy
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74. Tonoxenns crareit 416 (miacTaBH A0 3aCTOCYBaHHS NMPUMYCOBHX
3ax0/1iB METUYHOTO XapakTepy) 1 422 (ckacyBaHHS ab0 3MiHA MPUMYCOBUX
3axoiB MenuaHOro Xapakrepy) KIIK HaBeneHo B 3rajjaHoMy BHUIIE PIllICHHI
y cmpasi ['opmrkoBa (. 31).

75. Crarta 424 nepenbavae:

«Ha yxBany, moctaHOBY, BUHECEHI Cy/iet0 abo CyI0M B HOPSIKY, Hepeadaue-
HOMY IIAIM PO3IiIOM, MOKe OyTH TMOJAHO amelAliifHy YM KacamiiHy ckapry abo
BHECEHO arelsniiiHe 4u KacaliliHe IIoJaHHs IPOKYpopa B 3arabHOMY MOPSAKY».

76. 3rigno 31 crarrero 417 KIIK:

«JlocynoBe CIIICTBO B CIIpaBax MpO CYCHUIBHO HEOE3NEUHi HisSHHS, BUMHCHI
ocobaMHu y CTaHi HEOCYAHOCTI ab0 OOMEKEHOI OCYIHOCTI, a TaKOX PO 3JI0YNHH
0ci0, sIKi BAMHWIKA HOTO y CTaHI OCYTHOCTI, ajie 3aXBOPLUIN HA IICUXIYHY XBOPOOY 10
MOCTaHOBJICHHS BUPOKY, ITPOBOANTHCS OpraHaMH JIOCYIOBOTO CJIiJICTBa 3a MpaBHJia-
M, niepeadauenumu crartsimu 111—130, 148—222 nporo Kogekcy.

[To 3akiHUEHHI JOCYIOBOTO CIJCTBA, SKIIO OyIe BCTaHOBIIEHO HEOCYIHICTH
abo oOMeXeHy OCYIOHICTh OCOOH, IO BYMHMJIA CYCHITBHO HeOe3ledHe MisHHA,
CKJIaJIa€ThCS TIOCTAHOBA PO HANPABJICHHS CIIPaBH 110 CYAY Ul BUPILICHHS IUTaH-
HS TPO 3aCTOCYBaHHS NPHUMYCOBUX 3aXOMIB MEIUYHOrO Xapakrtepy. ...Lls mo-
CTaHOBAa Pa30OM 3 CIPABOIO HAJICHIIAETHCS POKYPOPOBI.

77. Crarta 418 KIIK nepenbauae:

«OpnepxaBIId CHpaBy 3 IOCTAHOBOK, CKJIAJCHOKO BIAMOBIAHO 10 cTaTTi 417
uporo Konekcy, mpoxypop:

1) moroAMBIINCE 3 MOCTAHOBOIO, 3aTBEPIKYE ii 1 HANICHIIAE CIIPABY MO CYIY;

2) BU3HABIIH, IIO... JOKa3HW, 3i0paHi B CIpaBi, € HEAOCTATHIMHU I TOTO, MI00
3pOOWTH BUCHOBOK IIPO IICUXIYHUHM CTaH 0OBHHYBaueHOTro, abo II0 B CIIpaBi HE 3i-
OpaHO IOCTAaTHIX OKa3iB MpO Te, MO CYCHUIBHO HEOEe3NeyHe MisHHS... BUMHCHO
JIAaHOI0 0C00010, TMTOBEPTAE CIPaBY 3 CBOEIO MUCHMOBOIO BKA31BKOIO CIITUOMY JUIS
MPOBEICHHS TOJJATKOBOTO JTIOCYIOBOTO CIIIJICTBAY.

78. Y BiamoBigHoMy mosnoxeHHi ctarti 419 KIIK 3a3HaueHo:

«Cnpasy, 1o HaIifIum 10 Cyxy BiX MPOKypopa... Cyans abo rojoBa Cyxmy, SKIIO I0-
TOJIUTHCS 3 TIOCTAHOBOIO CJITYOr0, BHOCHTH O€3[0CEPEIHBO B Cy/I0BE 3aCiIaHHs.

Posrnsn 3a3HaueHNX cnpaB MPOBAAUTHCA Y BIAKPUTOMY CYZOBOMY 3aciaHHi 3 000-
B’SI3KOBOIO YYacTIO NMPOKYPOpa Ta 3aXHMCHUKA 3a MPaBWIaMH, NepeadadyeHuMH riiaBamu 25 i
26 [crarTi 283—317] uporo Kogekcy».

79. 3rigHo 31 crarrero 421 KIIK:

«Konu Oyzne BCTaHOBJIEHO, LIO JaHa [NCHXIYHO XBopa] ocoba BYMHMWIIA
CyCHiTbHO HeOe3neyHe MiHHS. .. a00 MICIIsT BUMHEHHS 3I0YNHY 3aXBOpiia Ha TICHXi-
YHY XBOPOOY... CyZ... BUHOCHTh YXBaly PO 3aCTOCYBaHHS /0 IIi€i ocobu mpumy-
COBHX 3aX0/IiB MEINYHOTO XaPaKTEPy, 3 3a3HAUCHHSM SIKHX CaMe...».
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D. llusinbHO-nIponecyaibHuii Koaeke 1963 poky
80. Y BignosigHomy nonoxkenHi cratti 221 LK 3a3HaueHo:

«Cyn 3000B’s13aHAN 3yMTUHUTH MPOBAKEHHS B CIIPaBi y BHMAAKAX: ...HEMOX-
JIMBOCTI PO3MIIAAY JaHOI CIPaBH O BHUPIMICHHS iHIIOI CIIpaBH, IO PO3TISAAETHCA Y
[UBUIBHOMY, KPUMIHAJIBHOMY YH aJIMiHICTPaTHBHOMY TIOPSAKYY.

81. 3rigHo 31 crarrero 256 LIIK unenu cim’i ICUXidHO XBOPOi 0coOH,
IpPOMaJIChKi Opraisaiii, IpoKypop abo MICIIeBl OpraHu OIIKH 1 MIKITyBaHHA
MOXYTh 3BEpPHYTHCS 1O CyAy 13 3asBOI0 INpPO BU3HAHHA Takoi 0coOH
HE1€3aTHOIO BHACIIOK MICUX1YHOT XBOPOOH.

82. 3rigno 31 crarrero 257 LIIK y 3asBi, moxaHiid BiMOBITHO A0 CTATTI
256, MaioTh OyTH BHKJIAJCHI OOCTAaBMHH, IO CBiqY4aTh MNP0 ICHXIYHY
XBOPOOY, BHACTIIOK SIKOI 0c00a HE MOXKE PO3YMITH 3HAUYEHHS CBOIX i a00
KepyBaTH HUMHU.

83. Crarra 258 IIIK ynoBHOBaXxye CyJ MpU3HAYaATH CYJ0BO-
NICUXIaTPUYHY €KCIEPTU3y IJI BU3HAYCHHS NCHXIYHOTO CTaHy BiJNOBITHOI
ocobu. Y BHMHATKOBUX BHUIAAKaX, KOJIM 0co0a SBHO YXWISETbCA BiJ
MPOXO/KCHHST €KCIEPTU3H, CYl MOXE BUHECTH YXBally MPO MPHMYCOBE
HaIpaBJIeHHs i1 Ha Cy/I0BO-TICUXIaTPUYHY €KCIICPTH3Y.

E. 3akon «IIpo nonepeane yB’sizHeHHs» 1993 poky
84. Crarts 8 3akoHYy niependavae:

«B3sTux min BapTy ocid TPUMAIOTh... Y 3arajbHHX Kamepax. Y BUHSATKOBHX
BUITJKax... ad0 3a HAsABHOCTI HAa Te MEIUYHHMX IIJCTAaB 3a MOTHBOBAHOIO IIO-
CTaHOBOIO... YCTAaHOBH... UM HauyaJbHMKAa YCTAHOBU [Uli IIONEPEIHBOTO
YB’A3HEHHS. .. IX MOXYTh TPUMATH B OAMHOYHHUX KaMepax».

85. Crarra 18 3akoHy BCTAaHOBIIOE IpaBWJIA 3aCTOCYBAaHHS 3aXOiB
(¢13MYHOrO0 BIUIMBY IMpalliBHUKAMU MiCIsl ONEPEAHbOIO YB SA3HEHHS.
[IpaniBHUKN TaKUX YCTAaHOB MalOTh MPAaBO 3aCTOCOBYBATH 10 OCiO, y3ATHX
i BapTy, 3axoAu (pi3MUYHOTO BIUIMBY, CHEIllalbHI 3aCO0M 1 BOTHEMAIbHY
30poro. 3acTOCYBAaHHIO 3axO[iB (DI3UYHOTO BIUIMBY, SKIIO JO3BOJISIOTH
oOCTaBMHU, Ma€ I[epenyBaTH BIAMNOBIIHE IMONEpEeIKEHHA. Y  pasi
HEMOXJIMBOCTI YHUKHYTU 3aCTOCYBaHHS 3aXO0/iB (DI3UYHOTO BIUIMBY BOHH
HE TIOBMHHI [EpEeBUILYBaTH Mipu, HEOOXiAHOI Uil BUKOHAHHA
BIANOBIIHUMH IIOCAJOBHMH 0OCO0aMHU IMOKJIAACHUX HAa HUX OOOB’S3KIB, 1
MalTh 3BOJUTHCS JO 3aBJaHHS SKHAWMEHIIOI IIKOAW 370pOB’I0
npaBoNOpyIIHUKIB. [IpamiBHUKM 3a3HaYEHMX YCTAaHOB MAlOTh IIPaBO
3aCTOCOBYBAaTH 3ax0[u (PI3MYHOrO BIUIMBY 1 CHeLlalibHI 3aco0u, B TOMY
YUCIl NPUHOMHU PYKOMALIHOTO 000, HApyYHUKH, TYMOBI MaJMLi Ta 1HIII
3aco0M ISl MPUNIMHEHHS (13MYHOTO ONOpY, HaCWIbHUIIBKUX 1M, OyiicTBa,
MOJIOJIaHHS TPOTHIi 3aKOHHUM BHMOTaM aAMIHICTpaIii BiAMOBIIHOTO
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MICLsl MOMEePEeAHbOr0 YB’SI3HEHHS, SKIIO 1HIII CrocoOu He 3abe3neyuniu
JOCSITHEHHSI 3aKOHHOT METH.

3a00pOHEHO 3aCTOCOBYBATH CIICIiaJIbHI 3aCO0M 1 BOTHEMAIBHY 30pOI0
70 KIHOK 3 SIBHUMH O3HAaKaMU BariTHOCTI, 0ci0 MOXWJIOro BiKy, OcCi® 3
BHPaXCHUMH O3HAKaMU 1HBAJIITHOCTI 200 JI0 HETIOBHOJIITHIX, KPiM BHITAJIKIB
BYMHEHHS HUMM TpYNOBOTO Hamajay, L0 3arpoKye€ JKUTTIO IMPAalliBHUKIB
MICIISl TTIOTIEPETHBOTO YB’ I3HEHHS 200 1HIIHX 0Ci0.

86. HavanbHHMK yCTaHOBM IONEPEIHBOTO YB’SI3HEHHS MOXKE BiIJATH
HaKa3 Mpo TMOMIIIEHHS 0COOH, B3ATOI i BapTy, y Kapiep, SAKI0 HEOOXiTHO
MPUMUHATH (PI3UYHMIA OTip, HACUILCTBO, OYyICTBO Ta MOAONATH MPOTUIIIO
3aKOHHMM BHMOTaM aJMiHicTpailii yCTaHOBH.

87. Bun crmemnianbHOro 3aco0y, 4ac MOYaTKy Ta 1HTEHCHUBHICTH HOTO
3aCTOCYBAaHHS BHM3HAYaIOThCSI 3 YypaxXyBaHHSAM BIJINOBIAHMX OOCTaBUH,
XapakTepy MpaBONOPYIIEHHS Ta 0COOU MPaBOMOPYILIHUKA.

88. IlpamiBHUK MICIl TONEPETHBOTO YB’SI3HEHHS, SKHH 3aCTOCYBaB
3axoau (Pi3MYHOTO BIUIMBY a0o cremiaibHI 3aco0U MPUMYCY, pamopTOM
MOBILAOMJISIE PO Le Oe3NnocepeHbOro HayaldbHUKA JUIsl HEraifHOro
CMOBILICHHS NPOKYypopa. Yci 0codu, 10 SKUX OyJI0 3aCTOCOBAHO 3a3HAYEeH1
BUIIE 3axoau (3acobu), MaloTh OYTH HETalHO OIJISHYTI MEIMYHUM
MPAIiBHUKOM.

F. 3axon «IIpo ncuxiatpuuny gomomory» 2000 poxky

89. BinmoBimHI TONOXEHHS 3aKOHY HaBEICHO Yy 3raJlaHOMy BHIIE
pimenHi y cripasi ['opmkosa (1. 30).

G. IlocranoBa Kadinery MinicTpiB Ykpainu Ne 49Bin 27 roToro
1991 poky «IIpo 3arBepaxenns [IpaBua 3acToCcyBaHHA cnelialbHUX
3ac00iB MPH 0XOPOHi IPOMaACHKOI0 MOPSIAKY»

90. V nyHkTi 4 NOCTaHOBU TMEPENIYEHO BUIAJKH, KOJIM MOXYTh
3aCTOCOBYBATHCS CHEIiajbHI 3aco0u, BKJIIOYAIOYM BHUMAJIKU, KOJIM iX
3aCTOCYBAaHHS MOTPEOYETHCS IS IPUITMHEHHST OTIOPY TMpalliBHUKAM MiTiLii
Ta iHIIMM oco0aM, SIKi BUKOHYIOTh CITy»KOOBi a0 rpomaicbki 000B’S3KH 3
OXOPOHU TPOMAJICEKOTO TOPSIKY.

91. 3rizHO 3 NyHKTOM 6 TIIOCTAaHOBM pPILIEHHA INPO 3aCTOCYBAaHHS
CemialbHUX 3aco0iB mpuiiMae ciyxOoBa 0co0a, BiANOBimaIbHA 32
3a0e3neueHHs] TPOMAJICHKOT0 MOPSAIKY, a00 KepiBHUK KOHKPETHOI onepariii.
Oco0a, sika mpuifHsIA TaKe pillleHHs, TOBMHHA HETAifHO JOTOBICTH MPO 1IE B
MUCHMOBIiH opMi CBOEMY Oe3mocepeIHhOMY HAaYalbHUKOBI.

92. Tlyakr 7 mocTaHoBH 3000B’s3y€ TpAIiBHUKIB Mumidii, sKi
3aCTOCYBajly CHEIlialibHI 3aco0u, HeraHo 3a0e3MeuuTd MOTEePILTHM
MEJIUYHY JOTIOMOTY.
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93. Ilynkt 14 nmoctaHOBU 3a00pOHSIE 3aB/IaHHS yapiB T'YMOBUM KUHKOM
IO TOJIOBI, MIXi, KIFOYMYHIN AUISHII, )KUBOTY 1 CTATeBUX OpraHax.

H. Haka3 Ne 346/877 MinicTepcTBa 0X0poHu 310poB’s Bia 19 rpy-
aus 2000 poxy «IIpo 3axoau moa0 3anodiranHs Hede3MeYHUM AiIM 3
00Ky 0c¢i0, sIKi CTPaXKIAOTh HA TAKKI ICUXIYHI po3iagnm»

94. 3rigHo 3 myHkToM 2.5 Hakazy Ne 346/877 ncuxiaTpudHHNA 3aKiaj
3000B’A3aHMI MOIHQOPMYBATH BIANOBIIHUN OpraH BHYTPIIIHIX CIIpaB 3a
MICIIeM MPOKMBAHHS XBOPOTO PO HOro BUMMCYBAHHS MICIIS JTIKYBaHHS.

I. Haka3 Ne 397 MinicrepcTBa 0XOpPOHH 310pOB’sl

95. BiamoBigni BuTArd 3 Hakazy Ne 397 MinicTepcTBa OXOpPOHHU
3nopoB’st Big 8 cepmHsa 2001 poky (ysromkenuir 3 BepxoBHum Cynom
VYkpainu, MiHicTepcTBOM  BHYTpIIIHIX crnpaB Ta [ eHepalbHOIO
MPOKYpPaTypol0) CTOCOBHO TIOPSIKY 3aCTOCYBaHHS TPUMYCOBHX 3aXOJIiB
MEIWYHOTO XapakTepy B ICHUXIaTpUYHHMX 3aKiaaax 0 ocid, fKi MawThb
NICUXIYHI 3aXBOPIOBaHHS 1 BYMHWIM CYCHUIBHO HeOe3MeuHl [isHHS,
MICTSTBCS y 3raIaHOMy BHILE pillleHH] y cripasi ['opikosa (1. 32).

96. BignoBinHi BUTATH 3 [HCTpyKIii Npo MNOPSAIOK 3acTOCYyBaHHS
MPUMYCOBHUX 3aX0/1iB MEIUYHOTO XapaKTepy A0 MCUXIYHO XBOPUX 0Ci0, sKi
BUMHUJN CYCIUJIBHO HeOe3meuHl [isHHA (3aTBEp/DKEHAa  HaKa3oM
MinicrepctBa 0xopoHHU 310poB’st Ne 397), Tako MICTATHCS y 3rajlaHOMY
BHUIIE pillleHH] y cripasi ['opmikosa (1. 33).

J. IlocranoBa Ilinenymy BepxoBHoro Cyay Ykpainu Ne 15 Big 26
rpyans 2003 poky «IIpo cyn1oBy NpakTHKY y cipaBax Npo NepeBHIIeH-
HSl BJIaH 200 c/1y:K00BUX NOBHOBAKEHb)»

97. 3rigHO 3 MyHKTOM § T[IOCTAaHOBM HACWJIBCTBO SIK O3HaKa
MIEPEBUIIICHHS BTN MOXXKe OyTH AK (Pi3muHUM, Tak 1 ncuxigHuMm. Dizndne
HACHJIbCTBO MOXKE MOJIATAaTH, 30KpeMa, Y HE3aKOHHOMY 1030aBJIeHH] BOJIi Ta
no00sIX.

98. V nyHKTI 9 NOCTaHOBM 3a3HA4Ye€HO, IO NPOTUIPABHI ii, sKi
CTaHOBIIATh TICPEBUINEHHS BJIAIH, MiANAAOTH M7 cdepy 3acToCyBaHHS
KPUMIHAIBHOTO 3aKOHY, SKIIO BOHU «OONiCHI W Taki, IO 0OpakarTh
ocoOucTy TimHICThY, 1 BepxoBuuii Cyn mocTaHOBUB, MO il HEOOXITHO
BBaXaTU «OOJICHUMH W TakMMH, IO OOpa)KaloTh OCOOUCTY TiIHICTHY
MOTEPIIOro, KO0 BOHU 3aBJAIOTh HOMY (13MYHOTO OOJII0 YM MOpPaJIbHUX
CTpaxJaHb. Taki aii MOXYTb, 30KpeMma, IMOJAraTd y HPOTUIIPABHOMY
3aCTOCYBaHHI TaKUX CIELIAJbHUX 3aC001B, SIK TYMOB1 KUHKHU 1 HAPYYHUKH.

K. Ilocranosa Ilnenymy BepxoBHoro Cyay Ykpainu Ne 2 Bix 19 Ge-
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pe3nsi 1983 poky «IIpo mpakTHKy 3aCTOCYBAaHHSI CyAaMHM NPHUMYCOBHX
3aX0iB MeIMYHOI0 XapakTepy» (3 nonpaBkamu Bia 4 uepBHs 1993 poky)
i mocranoBa Ilnenymy BepxoBHoro Cyay Ykpainum Ne 7 Bin 3 yepBH#
2005 poky «IIpo npakTHKY 3aCTOCYBaHHS CylaMH NPUMYCOBHX 3aXO0/1iB
MeJUYHOI0 XapaKTepy Ta NPUMYCOBOI0 JiKyBaHHS»

99. Ha wac mopiit y cnpasi mocranoBa 1983 poky Oyna umHHOKW. Y
2005 porii ii 0ymno 3amineHo noctaHoBoto Ne 7 Bif 3 wepBHsa 2005 poky.

100. B o0ox numx mocraHoBax (myHKTH 9 1 15 y moctanoBax 1983 i1
2005 poxy BignosigHo) BepxoBuuit Cyn, mnpu TiaymMadeHHI MOJO0XKEHb
HAI[IOHAJILHOTO 3aKOHOJABCTBA, SKi PETYIIOIOTh 3aCTOCYBaHHS THX YH
IHIIUX MPUMYCOBUX 3aXOJiB MEIAWYHOTO XapakTepy, 3a3HauuB, IIO CYI,
SKAW YXBAIIOE€ PIIIEHHS TPO 3aCTOCYBaHHS 3ax0Qy 3 MPHUMYCOBOTO
JiKyBaHHS OCOOM, CTOCOBHO $KOi OOpaHO 3amoODKHHMHA 3axia, Mae
OJIHOYACHO CBOEIO BIJNOBIIHOK YXBajloOk (IIOCTAaHOBOIO) CKAacyBaTH Ll
3anmo0DKHMN 3aXiJl 3 MOMEHTY NpHUiloMy Takoi 0coOM J0 MCHUXiaTpHYHOIO
3aKiany.

L. /lorpumaHHs npaB JIOAMHH Y MICUAX NONEPEIHBOI0 YB’SI3HEH-
HA. Bursarm 3 pgomoigeir 2001 poxy (mepma piyHa A0moOBiAbL) Ta
2002 poxky (apyra piuna qonoBiab) YnoBHoBa:keHoro Bepxonoi Paau
Ykpainu 3 npaB JIOAUHA

101. BignoBigHi BUTATM 3 mepuioi Ta ApYyroi MIOPIYHUX JOMOBiAEH
MICTAITBCSl Y 3raJIaHOMy BHIIE pillleHHl y crpaBi HeBmepskuipkoro (1. 60 1
61).

1. BIAITIOBIIHI MDKHAPO/HI JOKYMEHTU

102. V BianoBigHux nojnoxeHHsx Pexomennarnii Ne R (87)3 Kowmitery
MinicTpiB 1010 €BpONEUCHKUX TMEHITEHLIApHUX MpaBuil (yXBajeHa
Komitetom MinictpiB 12 motoro 1987 poky nHa 404-my 3acigaHHi
3aCTYNMHUKIB MiHICTpPiB) 3a3HaYEHO:

«Meouune obcnyeo8ysants

26. 1. Y xoxHI# ycTaHOBI Mae OyTH JOCTYITHHM MeAW4YHEe OOCIyroByBaHHS,
3[iHiCHIOBaHE MIOHAMMEHIIIe OJHUM KBali()iKOBAaHMM JIiKapeM 3arajbHOl MPaKTHKH.
MenuuaHe 06cTyroByBaHHS OpPraHi30BYETHCS PU Oe3rocepeiHiil B3aeMoii 3 Meu-
YHHMU CIIy’)KOaMH Ha MICIICBOMY UM HaIliOHAJIFHOMY piBHI. Take 0OCIyroByBaHHS
Ma€ BKJIIOYATH MOXKJIMBICTH TIPOBECHHS IICUXIaTPUYHOI AIarHOCTHKH Ta, y pasi
HEeOoOX1THOCTI, JIIKyBaHHS NICUXIYHUX PO3JIA/IiB.

2. XBopi ocobu, 1o nepedyBatoTh IiJ] BApTOIO 1 MOTPEOYIOTh CIelialli30BaHOTO
JIKyBaHHS, MAlOTh OyTH IMEpPEBEACHI IO CIHEIiaai30BaHMX 3aKIaaiB a00 IUBLILHUX
JikapeHs. SKmio nikyBaHHS 3a0e3meuyeThCst Ha 0a3i yCTaHOBH, B ii MEIWYHIN 9acTH-
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Hi MaroTh OyTn oOyamHaHHS, iHBEHTap Ta (apMarneBTHUYHI 3acOo0M, MPHUIATHI JUIA
3a0e3MeUeHHs] MEJUYHOTO AOMIAY i JIKyBaHHS XBOPUX YB’SI3HEHHX OCi0, a TaKkox
Ma€ OYTH MITAT BiAMOBIIHAM YHHOM MiATOTOBJICHOTO ITEPCOHATY.

30. 1. MenuuHuii npaniBHUK 3/1iHCHIOE CIIOCTEPEXKEHHS 32 (PI3UYHUM Ta TICUXi-
YHHUM CTaHOM B’SI3HIB 1, TOTPUMYIOUHCh YMOB 1 MEPiOJIMYHOCTI, BCTAHOBJICHUX BiJl-
NOBIHUMH JIIKAPCHKMMH HOPMaMH, NMPOBOJMUTH OIJIS/T yCiX OCi0 mix BapToOrO, BCIX
THX, XTO CKap)KUTHCS Ha CTaH 3/I0POB’SA UM TPaBMY, Ta OYAb-KOTO 3 YB’SI3HEHHUX, XTO
notpedye Horo ocob6mBoi yBaru.

2. Y Oynp-sIKOMY BUNAJKy, KOJIM MEAWYHUI MPaniBHUK BBa)Ka€, 110 MOAANbIIE
TPUMaHHS 0COOM Wil BapTOK abo Ta YW iHIIA YMOBa PEXHMY YB’S3HCHHS HeraTH-
BHO IO3HAYA€ThCsl ab0 MO3HAYaTHMEThCS Ha (DI3MYHOMY YW TICUXIYHOMY CTaHi
yB’s13HEHOT 0co0Ou, BiH JIONOBIJa€ MPO 11€ HAYATbHUKOBI.

Jlucyunnina ma noxapanms

38. 1. IlokapaHHs y BWUIVIAI TMOMIIICHHA IO Kapuepy Ta Oynob-sKe iHIIe
MOKapaHHs, K€ MOKe HETaTMBHO ITO3HAYMTHCSA Ha (i3MYHOMY abo ICHXIYHOMY
310pOB’1 yB’I3HEHOT 0COOU, MOXKE MPU3HAYATHCS JIUILE Y BUIAJKY, SKIIO MEIMYHUI
NpaIiBHUK, TPOBIBIIH i1 MEJUYHUHN OTJIs], 3aCBIIYNTH Y MUCHMOBIH (OpMi, 110 BOHA
CIPOMOXKHA BUTPUMATH TaKe IMOKapaHHsI.

3acobu npubopranns

39. 3acTtocyBaHHS JAHIIOTIB 1 KaiimaHiB 3a0opoHeHo. Hapywynwkw, ramiBHi
COPOYKH Ta iHIIi 3aco0H Qikcarii Tija B )KOJHOMY pa3i He MOXKYTh 3aCTOCOBYBAaTHCS
3 METOO NOKapaHHs. BoHH MOXYTh BUKOPHCTOBYBATHCS JIMIIIC Y TAKUX BHITAJKaX:

a. y pa3i HeoOXiqHOCTI Ay 3aro0iraHHs BTeui yB’sI3HEHOI 0cOOM ITiJ] yac mepe-
CYBaHHsI, ajie 33 YMOBH, 1110 iX Oy/e 3HATO MiCis AONPOBA/KEHHS 11 10 CyI0BOTO UM
a/IMIHICTPATHBHOTO OPraHy, SIKIO TAKUH OpraH He BUPILIKUTH 1HAKIIIE.

b. Ha MeIMYHMX MiFCTaBaX, 3a BKa3iBKOKO Ta il HATJSIIOM MEIUYHOTO Iparli-
BHHKA,;

C. 32 HaKa30M HayaJbHUKA — SIKIIO 1HIII METOAM BIUIUBY HE CIIPAlbOBYIOTH —
JUIsl 3am00IraHHs PU3HKOBI 3aBAaHHS YB’SI3HEHOIO OCOOOI0 TINECHHMX YIIKO/DKEHb
€001, IHIIMM Ta CIPHYMHEHHS HEI0 3HAYHOT MaTepiajbHOI KO, y TAKUX BHIAJKaX
HayallbHUK Ma€ HeraiHO IPOKOHCYNIBTYBATHUCS 3 MEAWYHUM TIPAIiBHUKOM 1
JIONOBICTH KEPiBHULITBY BHIOTO PiBHS.

40. CriocoOu 1 TOpsIOK 3aCTOCYBaHHsS 3aco0IiB MpUOOpKaHHS, nepeadadyeHi
HOMNepeHIM MyHKTOM, BU3HAYAIOTHCS 3TiIHO i3 3aKOHOM 4M HOPMAaTUBHHMH JIOKY-
MeHTaMHu. TpHBaJiCTh 3aCTOCYBaHHS TaKHX 3aCO0IB HE MOXKE BHXOIHTH 11033 MEXIi
a0COTFOTHO HEOOXITHOTO.

V&6 sazueni ocobu, axi cmpasicoaiomsv Ha NCUXIUHI X6OPOOU MA MArOMy HWI
NCUXiyHi namono2ii

100. 1. Ocib, siknx BU3HAHO TAKHMH, 110 CTPAXKAAIOTH Ha MICHXI4HI XBOPOOH, HE
MOXKHa TPHUMATH IIiJi BapTOI0 Yy TMEHITEHI[IapHUX YCTAHOBAX; y TAaKHX BHIaJKax
HEOOXiTHO BXHUTH 3aXOMiB 3 SKHAWIIBUALIOTO TEpeBeNeHHS iX MO BiAMOBITHUX
3aKJIAMIB IS TICHXIYHO XBOPHX.

2. MaroTh icHyBaTH Crieliai3oBaHi 3akja i a0 BiJUIIEHHS il MEJMYHUM Ke-
PIBHUIITBOM, SIKi IOBHHHI 3IHCHIOBATH CIIOCTEPEKEHHS Ta JIKyBaHHS yB’ SI3HEHUX
0Ci0 3 IHIIMMH TSHKKHMH IICUXIYHIMH 3aXBOPIOBAHHSIMH YU [IATOJIOTISIMH.

3. MenuuHa 4M ncuxiaTpuyHa ciiyx0a NeHITeHLIapHUX yCTaHOB Mae 3a0e3re-
YyBaTH MCHXI1aTPUYHE JIIKyBaHHsI BCIX YB’S3HEHHX OCIO, siKi HOTPeOyIOTh TAKOTO JIi-
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KYBaHHS».

103. VYV BiamoBimHii wactuHi gomoBimi €Bpomeiicbkkoro Kowmitery i3
3amobirans Toprypam (nam — CPT) [CPT/Inf (2004) 34] npo pe3ynabTatu
Bi3uTy a0 Ykpainu, mpoeaeHoro 3 10 mo 26 Bepecus 2000 poky,
3a3HAYEHO:

«CPT mnaromomrye, mo BCi yB’s3HEHI 0coOHW, SIKi CTpaXIAalOTh Ha IICHXidHi
XBOpOOH, BKITFOYAIOYH OCi0, 3aCyPKEHHUX O MOBIYHOTO yB’SI3HEHHS, MAIOTh epedy-
BaTU i/l CIIOCTEPEKEHHSIM 1 OTPUMYBAaTH JIKYBaHHS B MEAWYHOMY 3aKJIaii, Bij-
MOBITHUM YHHOM  OOJaJHAHOMY Ta YKOMIUICKTOBAaHOMY  KBami(iKOBaHHM
nepcoHasioM. [IpuMycoBe 3anIIeHHs TaKUX YB I3HEHHUX y MEHITEHI[IapHii yCTaHOBI,
B SIKiif BOHM HE MOXKYTh OTPHUMYBATH BiAIIOBIZHE JIIKyBaHHS Yepe3 BiICYTHICTH Haje-
’KHOT'O JIIKYBaJBHOTO BifiiieHHs abo uepe3 Te, 10 Take BiAUICHHS BIJIMOBISE M Y
NPUIOMI, € HETTPUHHATHOIO NPAKTUKOI. [lepeBeieH s ICUXIYHO XBOPUX B’SI3HIB JIO
BIIIIOBITHOTO TICHXiaTPUYHOTO 3aKJIaAy Ma€ PO3TIBIIATHCS SK TEepIIOUeproBe 3aBa-
HHS.

IO/10 MPABA

I. CTBEPJIDKYBAHE ITOPYIIEHHS CTATEM 3 I 13 KOHBEHIIII

104. 3asBHHMK CKapKMBCSA Ha HEOOIPYHTOBAaHE Ta HENpPOIOpIiiiiHe
3actocyBanHs mnpaniBHukamu CI30 cwnu mig 4yac TpUMaHHS MOTO TIiJ
BapTOl0, TPUMaHHS B Kaplepl 3aKyTHMM y Hapy4YHUKH, HEHAJIEXkHi, K BiH
CTBEP/KYBAB, MEIUYHUN JOTJISI 1 JOTIOMOTY MiJ1 Yac TPUMAaHHSI 1111 BApTOIO
Ta HEMPOBEACHHS €()EeKTUBHOIO M HE3aJIe)KHOTO PO3CIiJyBaHHS CKapr Ha
YKOPCTOKE MOBO/I>KEHHS.

Bin nocunaBcs Ha ctartio 3 KonBenilii, sika nepeabavae:

«Hikoro He MoXxe OyTH MmifaHO KaTyBaHHIO a00 HENIOACBKOMY UM TaKOMY, L0
NPUHIXKYE T1JHICTh, TOBO/PKEHHIO 200 TTOKapaHHIO.
3assBHUK TakoX mocwiaBcs Ha ctatTio 13 KonBeHii, sika nmependavae:
«KoxeH, uui mpaBa Ta cBoOOaU, Bu3HaHI B 1iiii KoHBeHIIi1, OyJI0 MOPYIIIEHO,
Ma€e MpaBo Ha e(eKTUBHHUI 3aci0 IOPHIUYHOTO 3aXMCTy B HalllOHAIILHOMY OpraHi,
HAaBITh SAKIIO TaKe IMOPYIICHHS OyJI0 BUMHEHE 0c00aMHu, sIKi 37ifiCHIOBaIH CBOi Oi-
LIHI TTOBHOBAXEHHS».

A. llloxo npuiiHATHOCTI

1. Buuepnanus HayioHATbHUX 3ac00I8 IOPUOUUHO20 3AXUCILY
105. VYpsn cTBep/KyBaB, IO CKaprd 3asBHUKA Ha KOPCTOKE
MOBOJKEHHSI TepeIvyacHi, OCKUJIBKM PO3CIITyBaHHS y LI KpUMiHAIbHIN
CrpaBi TOKM IO HE 3aBEpIICHO. YPSAA TAaKOXK BKa3yBaB Ha HAsBHICTH Y
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3asBHMKAa MOXIJIMBOCTI BUMHHUTH [HMBUIBHHHA TI030B 3  BHUMOTOIO
BI/JIIIKOAYBaHHs OpraHaMu BJIaJy CIPUYMHEHOT HOMY ILIKO/IH.

106. Ypsa Takok MTOBOAMB, IO 3assBHUK HE BHUEpNaB MepeadadyeHux
HAI[lOHAJIBHUM 3aKOHOJABCTBOM 3aCO0IB IOPHIMYHOTO 3aXUCTY, K LbOTO
Bumarae myHKT 1 ctarti 35 KoHBeHIIi, OCKUTbKM HE BUMHUB IHUBIILHOTO
M030BY B 3B’SI3KY 3 YMOBaMHU TPHUMAaHHS MOTo MiJ BapTOIO 1 HE MOPYLIUB
nepen anMinictpauiero CI30 nutaHHs mpo nepeBefeHHA HOoro a0 1HIIOL
KaMepu abo HEHAJIeXKHI yMOBM TPUMAaHHS MiJ BapTol. Y KOHTEKCTI
KPUMIHAJIBHOTO MPOBA/KEHHSI CTOCOBHO mocaaoBux ocid CI30 BiH Tak
caMmo He MOoJaB CKapry Ha HEHaJIe)KHICTh METUYHUX YMOB.

107. 3asBHUK CTBEpKyBaB, IO 3aCO0M FOPUAMYHOTO 3aXHUCTy, Ha SKi
nocuiascs Ypan, Oyiu B Horo crpaBi Hee(eKTUBHUMM.

108. Cyn moBTOpIOE, IO MPABWJIO BHYEPIIAHHS HAI[IOHAIBHHUX 3aC001B
IOPUIMYHOTO 3aXHUCTy, sIKe MICTUThCS B MyHKTI 1 crarti 35 KouBenii,
3000B’A3y€ 3afBHUKIB CMOYAaTKy BHUKOPUCTATH 3aco0U IOPUAMYHOTO
3axXHCTy, sIKI 3a3BMYail JAOCTYMHI i JOCTaTHI B HaIllOHANbHIA TNpaBOBIN
cUCTeMI, 1100 AOMOTITHCS BIAIIKOAYBAHHS 3a CTBEPKYBaHl MOPYIICHHS.
Taki 3aco0M MOPUAMYHOTO 3aXHUCTy MAIOTh ICHYBaTH 3 JIOCTaTHBOIO
MEBHICTIO SK Ha MpakTULl, Tak 1 B Teopii, 1HaKkImie iM He BHCTadaTHMe
HAJIEXKHOT JTOCTYNMHOCTI Ta epeKTUBHOCTL. KpimM Toro 3rinmHo 3 myHKTOM |
cTarti 35 ckapru, ki 3rogoM MoXyTb Oytu momani o Cynay, crodarky
3asBIISIOTHCS Yy BiMOBIIHOMY HalllOHAJIBHOMY OpraHi, MpUHAWMHI, 10 CyTi
Ta 3 JOTPUMAHHSIM (OpPMaJbHUX BUMOT, BCTAHOBJICHHX HAIliOHAJIHLHUM
3aKOHOJIABCTBOM, 1 HE CJIiJ] Y/1aBaTUCH JI0 3aC001B IOPUANYHOTO 3aXUCTY, SKi
€ HeaJIeKBaTHUMHU UM HEe(PEKTUBHUMHU (JIMB. pILIEHHS Y crpaBi «AKcCoOi
npotu Typeuuunun» (Aksoy v. Turkey) Bin 18 rpymus 1996 poky, Reports
1996-VI, nynxtu 51, 52, Ta y crpaBi «AxauBap Ta iHIII NpoTH TypeudyuHm»
(Akdivar and Others v. Turkey) Bin 16 Bepecus 1996 poky, Reports of
Judgments and Decisions, 1996-1V, nmyaktu 65—67).

109. Cyn nHarojyomye, II0 HpHU 3acCTOCYBaHHI MpaBUia BUYEPIIAHHS
HalllOHAJTBHUX 3acO0IB HOPHAWYHOTO 3aXHUCTy CJiJ HaJCKHUM UYWHOM
BpPaxoBYBAaTH Te, 110 TaKe MPAaBUIIO 3aCTOCOBYETHCS B KOHTEKCTI MEXaHI3My
3aXWCTy IpaB JIOAWHU, CTBOPUTH SKHH moroauucs JloroBipHi nepkaBu.
Otxe, sx ne BuzHaHo Cynom, myHKT 1 crtarti 35 ciijl 3acTOCOBYBaTH 3
MEeBHOIO THYYKICTIO 1 0e3 3aitBoro (opmanizmy. Cyn TakoX BH3HAB, IO
MPaBUJIO BUYEPIIAaHHS HALlIOHAJIBHHUX 3ac00IB HE € aHl 0e33aCTepekHUM, aHi
TaKUM, IO 3aCTOCOBYETHCS AaBTOMATHUYHO; 100 NepeBipuUTH, YU OyIo
JOTPUMAHO IIbOTO TMpaBHJa, HEOOXigTHO OpaTh 10 yBaru OOCTaBUHH
KOHKpeTHOi cipasH. Lle, 30kpema, o3Havae, mo CyJ MOBUHEH PEaiCTHYHO
OLIIHIOBATH HE JIMIIE HAABHICTh (POPMAIBHUX 3aC001B IOPUIUYHOTO 3aXUCTY
B NpaBOBii cucTeMi BiANOBiAHOI JlOroBipHOI nepkaBH, a W 3arajabHUIl
KOHTEKCT, y SKOMY BOHHM BHMKOPHCTOBYIOThCS, Ta OCOOUCTI OOCTaBUHH
3asBHMKA (IUB. 3rajlaHi BUIIE pILIEHHS y chpaBax AKJuBapa Ta I1HIIUX,
c. 1211, m. 69, i Akcos, c. 2276, myHkTH 53 1 54).
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110. Cyn mepemyciM pO3TJIsSHE JOBOAM YPSAy CTOCOBHO CKapr
3asBHMKAa Ha Te€, L0 3aCTOCOBYBAHHS CHWJIM Ta HApyYHHUKIB Oyso, fK
CTBEPJIKYETHCS, HEPOTIOPIIIIHUM.

111. Ypsin-BiamoBigayd mocuaaBcs Ha JIBa 3aCO0U 3aXUCTY, IKUMU MIT 01
CKOpUCTAaTHUCA 3asBHUK, a CaM€ — Ha MOXKJIMBICTh BUMHEHHS MO30BY IPO
BI/IIIKO/TYBAHHS IIKOAM Ta 3BEPHEHHS 3 BUMOTOIO MOPYUIMTH KPUMIHAIBHY
CIIpaBy.

112. Moo mepmioro CTBEPIKYyBaHOTO 3acO0y IOPUIMYHOIO 3aXUCTY
Cyn 3a3Hauae, 1m0 Ypsa HE YTOYHHB, 3TIIHO 3 SIKOK TMPOIECYaTbHOIO
HOPMOIO  (LIMBUIBHO-TIPOLIECYATIbHOIO,  aMiHICTPATUBHO-IIPOIIECYATbHOIO
a00 SKOIOCH 1HIIIOI0 HOPMOIO) MOKHA Oysio O 3BepHYTHCS A0 CYAY 3 TaKUM
no3oBoM. Cyay He OyJ10 MOAaHO KOJHOTO PIIIEHHS, SKe O CBIIYMIIO TIPO Te,
o0 32 BIICYTHOCTI  pe3yJbTaTiB  KPUMIHAJIBHOTO  PO3CIiTyBaHHS
HAI[lOHAJIbHI CYAM 3MOIJIM PO3IJSHYTH 1O CYTI TI030B CTOCOBHO
CTBEP)KYBAHHMX TSHKKHX KpUMIHAIBHHUX 3104uHIB. [lo Toro » crarrts 221
HITK ¢axtuyHo 3a00poHs€ yXBallOBaTH PILIEHHS Yy LMBUIbHIA CIIpaBi,
SKILO HE 3aBEPIICHO PO3IJIA] KPUMIHAIBHOI CIIPaBU CTOCOBHO BIAMOBITHUX
¢dakriB (muB. mMyHKT 78 BuUIIE). 3Baxaroun Ha BukIaaeHe Bumie Cyn
JIOXOAUTH BHCHOBKY, IO JIJIi BUYEPIIAHHS HAI[lOHAIBHUX 3aCO0IB 3asSBHHUK
He OyB 3000B’s3aHMII BUYMHSATH IMBUIBHUNA TI030B 1 IO TMOMEpPETHE
3anepedeHHss Ypsay y HbOMY 3B’ 3Ky € HEOOI DYHTOBaHHM.

113. oo kpuMiHaIBHO-IPAaBOBUX 3ac00iB 3axucTy Cyn 3BaXkae Ha Te,
10 CTOCOBHO 0OCTaBMH TpUMaHHS 3asiBHUKA M1 BapToto B CI30 1, 30kpema,
CTOCOBHO 1HIIMJCHTY, k1l MaB Micue 8 munHsa 2002 poky, OyJ0 nopyueHo
KpuMiHaJIbHE po3ciigyBanHs. [lepuri nBa payHau TiepeBIpkd  Oynau
npoBeneHi HavaigbHUKOM CI30, skuil mNpencTaBisB NPUUETHUH 10
IHIIUJEHTY OpTaH Biaau. Po3cmiayBanHs, po3noyare MpOKypaTyporo OLIbIIe
HIK 4epe3 J1Ba POKH 1 JABa MICsIl HIiCIs OCKap»KyBaHUX MOJiH, TpUBA€ 10CI.
Bono ©He mpuBeno a0 mnpen’sBIEHHS OOBHHYBAaY€Hb THM YH I1HIIUM
1ocazioBUM ocobam.

114. Cyn BBaxkae, mo L YaCTUHA MOMEPEAHBOTO 3aMepeueHHS Y Psay
MOpYIIye MHUTAHHS I0J0 €(PEeKTHBHOCTI KPUMIHAJIBHOTO PO3CIiTyBaHHS 3
BCTAHOBJICHHS BIAMOBITHUX (DaKTIB Ta BU3HAYEHHS BIAMOBIAAIBHOCTI 3a
MOJIii, CTOCOBHO SIKUX CKapXHTbcs 3asgBHUK. Lli muTaHHS Oe3mocepenHbo
MOB’sI3aH1 13 CYTTIO CKapr, sIKl 3assBHUK OJAaB 3 MOCHJIAHHSAM Ha CTarTi 3 i
13 Konenii. 3Bakatoun Ha mi obctaBuHu, Cya oiydae 1€ MONEpeTHE
3arepeydeHHs 70 CyTi CKapr 3asBHUKA.

115. Hanmi Cyn wmae po3IISIHYTH apryMEeHTH Ypsay CTOCOBHO
HEBUYEpIIaHHS HalllOHAJIbHUX 3ac00iB y 3B’SA3KY 31 CKapramMy Ha MeIWYHi
YMOBHU TPUMaHHA MiJ BapTor0. YpPsI JOBOJAMB, IIO CTOCOBHO MEIUYHOTO
0o0CJIyroByBaHHSl 3asBHUK IOBHHEH OyB TIOCKapXHUTHUCS B’ SI3HUYHIN
aJIMiHICTpaIlii, 0 BiH MIr OM BUMHUTH HUBUILHUN M030B cTocoBHO CI30 i
MOBUHEH OyB MOPYUIUTH 11€ MUTAHHS M1l Yac MOAAJIBIIOr0 PO3CIiAyBaHHS.
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116. Cyn mepenyciMm 3a3Hayae, 1110, XO4a 3asBHUK 1 CIIPaBJi HE MOJaB
anMminictpanii CI30 HiSKMX CKapr CTOCOBHO YMOB TpPUMaHHS HOro mij
BapTOIO (WB. [UIS TIOPIBHSHHS Ta MPOTHCTABIICHHS CIPaBy «XOXJIWY MPOTH
Yxpainw»  (Khokhlich  v.  Ukraine), Ne41707/98, m. 151, Big
29 kBitHs 2003 poKy), CIIiJT BCE-TaKH BPaxOBYBATH, IO 3a Yac NepeOyBaHHS
B 3arayibHiii kamepi (3 mowatky 4epBHS 10 2 junHs 2002 poky — IHB.
myHKTH 15 1 19 Buie) — BUAA€ThCS, M0 MIATPYHTAM JAJs OLIBIIOCTI CKapr
3asBHUKA CTAJIO caMe TpUMaHHs HOro B Ti KaMmepi — 3asBHUK, yepe3 CBii
MICUXIYHUM cTaH, OyB CYTTEBO OOMEXEHHH y 3/1aTHOCTI KOHTAaKTyBaTH 13
30BHIIMHIM cBiToM. Crif Takoxk 3a3HauuTH, mo aaminictpamii CI30 Bix
caMoro movarky 0ysnao mo0pe BiIoMO Mpo MpoOIeMH 3asBHUKA 3 TICUXIYHUM
3I0POB’SIM, a IIICJA MPOBEJIEHHS CYAOBO-TICHXIATPUYHOI EKCIEePTHU3U Y
TpaBHl 2002 poky — mpo Te, II0 WOro HE MOKHAa TPUMATH B YMOBax
3aranpHOro JikyBanmbHOro BimainenHs CI30 um B 3aranbHiii kamepi. Cya
Oepe 1o yBaru Toi ¢axt, mo npuHaiiMHi 15 kBiTHS 2002 poKy y 3asBHHUKA
BXe OyJo J11arHOCTOBAaHO MIM30(PEHiI0, Y TOW Yac sIK HAPYUYHUKHU 10 HHOTO
3acrocyBanu He mizHime 8 aumHa 2002 poky. 3a Takux 00CTaBUH HE MOKHA
Oyno OuwiKyBaTH, IO 3asBHUK 3BepHeThca 10 anMmiHicTpauii CI30 3
KOHKPETHHMH CKapraMH Ha YMOBH TPUMaHHSA. TakuM 4YWHOM, Ypsa He
JIOBIB, IO 32 IUX OCOOJMBHUX OOCTaBMH 3asBHUK IOBHHEH OYB 3BEpTaTHCA
710 B’SI3HUYHOI aJMiHIcTpalii 31 ckapramu. OTxe, el apryMeHT BIAXUIIEHO.

117. Ilo crocyeThCsi MOXKJIMBOCTI BUYMHEHHS LMBUIBHOIO IO30BY 3
MPUBOAY YMOB TpUMaHHS Tix BapToio, Cyn MOBTOPIOE, MO 3TiAHO 3
nyHKToM 1 ctatTi 35 HamioHaubHUH 3aci0 IOPUIUYHOTO 3aXUCTy Mae OyTH
HE JIMIIe JOCTYMHHM, a W eQeKTHBHHM 3aco0OM  BHITPABICHHS
CTBEp’KYBAHOTO TMOPYIICHHS KOHBEHIIIMHUX MpaB JIOAUHU. Y IbOMY
3B’s13ky Cyn 3a3Hayae, 1m0 YpsJ HE JOBIB, SKMM YHMHOM 3BEPHEHHS [0
LUBUIBHOTO CYJy MOIJIO O NPUBECTH O TOJINIIEHHS YMOB TpPHUMAaHHS
3asBHUKa TiJ BapTor. Tak camo Ypsn HE HaBIB KOJHOTO TPHUKIAAY 3
HAI[IOHATTFHOI CYZOBOi MPAaKTUKU, SKUA OW CBITYHMB, IO TAaKUH TO30B
yB’s13HEHOT 0coOM Mir O MaTu 00dail AKICh IIAHCH HA YCIIX (IMB. 3rajaHe
BHUIIIE pillIeHHd y cripaBi Xoxiuya, 1. 153). Tomy Cyn Bigxuise 1eif 10Bif.

118. Ockinbku Ypsig mocuiaBcs Ha Te, MO 3asABHUK HE TMOAAB YITKO
cOpMyIIbOBaHOI CKaprd Ha MEAWYHI YMOBHU JI0 OpPraHiB NPOKYypaTypH, sKi
poscaigyBaim aii mocanoBux ocid CI30, cmin 3a3HaYUTH, IO TUTAHHS TIPO
TpuMaHHs 3asBHMKa B CI30 — T00TO B YycTaHOBi, fKa B3araji He
MpU3HauYeHa [UIsi TPUMaHHS ICHUXIYHO XBOPUX YB A3HEHHX OCIO,
CTaHOBJISATh CYTh CKapru, MOAaHOi HOro Marip’i0 3 BHUMOTOIO IMOPYLIMTH
KpuMiHanbHy crpaBy. OT)ke, TUTaHHS NP0 CYMICHICTb YMOB TPHUMAaHHS
3asBHMKA Il BapTOI0 3 HALIOHAJIBHUM IPAaBOBUM MOPSAKOM Oyi0
MOPYIICHO Tiepe]] HAiOHATFHUMH OpTaHaMH BJIAJH TIOBHOKO MipOI0, TOMY
apryMeHT Ypsay Mae OyTH BiAXUICHHH.

119. Takum ymnoM, Cyn osydae IMONEPEAHE 3aNEPEUYECHHS] CTOCOBHO
e(EeKTUBHOCTI KPUMIHAJIBHOTO PO3CIIAyBaHHS JI0 CYyTi CKapr 3asBHHKA,
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nojaHux 3 mocwiaHHaAM Ha ctarti 3 1 13 KouBeHuii, 1 BIgXuisie pemTy
3arnepedyeHb  YpsAQy ~— CTOCOBHO  CTBEP/UKYBAHOTO  HEBHMUYEPIIAHHSA
HaI[lOHAJIbHUX 3aC001B IOPUAUYHOTO 3aXHUCTY.

2. lompumanns eumozu wecmumicauHo20 Cmpoxy

120. VYpsn moBoauB, IO, OCKIUIBKM 3asBHUK CTBEPIUKYBaB IIPO
BIJICYTHICTb €(EKTHBHUX 3aCO0IB IOPUAWYHOTO 3aXHCTy, MOTO CKapra Ha
HENpoMopLiifHe 3aCTOCYBaHHS CHJIM Mayia OyTH IOjaHa YNPOJIOBXK IIECTH
MICSIIIB 3 MOMEHTY BYMHEHHS [ili, 110, SIK BiH CTBEPIKYE, CTAHOBIISTH
nopymenHs Konsenuii. Ilpm npomy VYpsag mnocunaBcss Ha Te, IO
OCKapXyBaHWi 1HIUACHT cTaBcs 8 mumHsA 2002 poky, Toai K 3asBy OyIo
nogano a0 Cyny 29 rpynus 2003 poky, ToOTO Oiblle HDK uyepe3 IIICTh
MICSIIIIB.

CTOCOBHO CKapru Ha MeAMYHI YMOBM Ypsii IPOIOHYBAB BBa)KaTH, IO
MIECTUMICIYHUN CTpOK movaB crumBatd 3 25 mumas 2002 poky — 3
MOMEHTY IOJIaHHS CKapru Marip’l0 3asBHMKA, B sKiii BOHa BuMarania
MOPYIICHHSI KPUMIHAJIBHOI CIIPaBH.

121. 3asBHUK JOBOAMB, 1[0, B MPUHIUII, BiH HIKOJM HE CTBEPIKYBaB
PO BIJACYTHICTh 3ac00IB IOPUIMYHOTO 3aXUCTy CTOCOBHO TOPYLIEHHS
ctarti 3. Ane BIH Hamonisras, IO ICHYIOUMH 3aci0 (KpuUMiHajbHE
pO3CIiyBaHHS) BUSBUBCS HA PAKTUI HEe(DEKTUBHUM Y HOTO CIIpaBi.

122. [llono aprymeHty Ypsay mpo Te, IO CKaprd Ha HEmpomopLiiHe
3aCTOCYBaHHS CHJIM Oyiad TMOJaHI 3 HEAOTPUMAHHSIM CTPOKY — TOOTO
OlIbIle HDK uepe3 IIICTh MICALIB MICHs OcCKapKyBaHux mnoaii, Cyn
MOTO/DKYETBCS 3 HUM y TIiM YacTHHI, IO 3a BIICYTHOCTI JOCTYITHUX
HAI[IOHATTFHUX 3ac00IB IOPUIMYHOTO 3aXUCTy IIECTUMICSYHHMA CTpPOK,
nepeabauenuid myHkroM 1 crarri 35 KouBeHIii, mounHae, B TPUHIMII,
CIUIMBAaTH 3 JAaTd BYMHEHHS i, OCKapXKyBaHUX Yy 3asBl (IOMB. JUIA
nopiBHSHHS crpaBy «Anb Akimi nmporu bomrapii»y (Al Akidi v. Bulgaria)
(yxBamna), Ne 35825/97, Bix 19 Bepecns 2000 poky).

123. YV BUHATKOBUX BHUIAJIKaX MOXYTh OpaTucsi 0 yBarm OCOOJHUBI
MIpPKYBaHHSI — KOJM 3asBHUK, CKOPHUCTABIIUCh CIOYATKY HAalllOHAJIbHUM
3ac000M FOPUANYHOTO 3aXHUCTY, JIUIIE 3TOJIOM J[I3HAETHCS, a00 MOBHUHEH OYB
Ou mi3HaTHCA, PO 0OCTaBUHM, depe3 sIKi Takuil 3aci0 € Hee(heKTUBHUM. Y
Takid cUTyamii MIECTUMICIYHUA CTPOK MOXKE OOYMCITIOBATHCS 3 MOMEHTY,
KOJHM 3asBHUK [I3HA€ThCSA, a00 MOBUHEH OyB OM [i3HATHCA, MPO Taki
oOctaBuHU (AMB. IUIsi TOpiBHSHHA crpaBy «ExiHmki mpotn TypedunHm»
(Ekinci v. Turkey) (yxBana), Ne 27602/95, Bin 8 uepsust 1999 poky).

124. 'V cnopaBi, sika pO3IJSAAETHCS, BUIAETHCSA, IO HEBIOB31 MICIS
iHIMaeHTy, skuid MaB micie 8 mumHs 2002 poky, crpaBai 0yja0 BUMHEHO
MEeBHI CHimagl Aii 3 PO3CHiAyBaHHS CTBEPHKYBAHOTO HEMPOIIOPIIHHOTO
3aCTOCYBaHHS CWJIH 1, 30KpeMa, MPOBEICHO CYIOBO-MEAMYHY EKCIEPTHU3Y
TIJICCHUX YIIKO/KEHb 3asBHUKA Ta B3ATO JIOKA3HW Y CBIAKIB 1 TOCATOBUX
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oci0, mpuyeTHUX 10 1HuuUAeHTty. Li caimgyl a1 TOpKHYIUCS TakoX OOCTaBHH,
MOB’S3aHUX 13 MEIUYHMMH YMOBAaMH 3asBHMKA, Ta 3aCTOCYBaHHA
Hapy4HUKIB (IuB. myHKTH 46—48 Buiie). Cya He BBa)ka€ HEPO3YMHUM Te,
10 NMPHHAHMHI CHOYATKy 3asBHUK YEKaB Ha pe3y/lbTaTH KPHUMIHAIBHOTO
pO3CIiAyBaHHS, SIKE 3A1MCHIOBAIM BIIMOBIAHI HamioHanbHi opranu. Cyn
MOTOJKY€ETHCS, 1O JIMIIE 3 OTPUMAHHIM JPYroi He3aJOBUIbHOI BiAMOBiAI
HavanbHUKa CI30 (TOOTO Ti€ei camoi ocoOH, pillieHHs SKOi MPO BiAMOBY B
MOPYIIEHH] KPUMIHAJIBHOI CHpPaBU 3asgBHUK YCHIIIHO OCKapXKUB y CY/Ii)
4 6epesns 2004 poky y 3asBHHMKA 3 SBWJIWCS TIJACTaBU IS CEPHO3HOTO
CYMHIBY B €QEeKTUBHOCTI IIbOTO pO3CHiAyBaHHS. 3BakKaloul Ha IIi
oOctaBuHH, CyJ MOTOIKYETHCS, L0 MIECTUMICIYHUNA CTPOK y 3HAYEHHI
nyHKTy 1 cratti 35 KoHBeHuii movaB crjiMBaTé He paHimie Hix 3 4 O6epe3Hs
2004 poky 1 1m0, TakuM YHHOM, ckapru 3a crarrero 3 Konenuii Oyio
II0JIaHO B MEXax I[bOI'O CTPOKY.

125. logo aprymeHTiB Ypsay mpo MEAUYHI YMOBH TpPUMAaHHS IiJ
Baproto, Cyn 3a3Havae, 10, SIK yke Oy/no 3a3HayeHO BHUIE (AMB. MYHKT
118), ne nurtaHHa Oyn0 TOCTaBIEHO 3aABHUKOM Yy CKap3l 3 BHMOIOIO
NOPYUIMTH KPUMiHAJIBHY crpaBy. [IMTaHHS HaleXHOCTI MEIUYHOrO
JIKyBaHHS, K€ OTPUMYBaB 3asBHMK IiJ dYac mnepedyBanHs B CI30,
po3rIsgIanocs Mifi 4ac KPUMIHAJIBHOTO PpO3CIHiAYBaHHsS, PO3MOYaTOro 3a
1iero ckaproro (auB. myHKTH 54, 56 1 58 Bume). Omxe, 3rajaHi BuUlle
MIpKYBaHHSI CTOCOBHO HACHIJIKIB I[bOI'O KPUMIHAJIBHOTO MPOBAKEHHS JUIS
BH3HAYCHHS MOMEHTY, 3 SIKOTO OOYHCIIIOETHCS MECTUMICSIYHUA CTPOK (IUB.
NyHKTU 122—124), TyT 1iJIKOM 3aCTOCOBHI.

126. Tomy Cyn BiIXUIISIE 1I€ 3aTIepPEUCHHS.

3. Bucnoeox

127. Cyn BBaxkae, 10 IIi CKaprd HE € SIBHO HEOOTPYHTOBAaHUMU Y
3HaueHH1 MyHKTY 3 craTTi 35 KonBenmii. Cyj Takok 3a3Havae, 1Mo BOHH HE
€ HeNMPUHUHATHUMH Ha SKUXOCh THIIUX MiJCTaBax.

B. CyTb cnipaBu
1. Cmamms 3 Koneenyii

a. Inuuaent 8 s 2002 poky

128. 3asgBHUK CTBEp/PKYyBaB, IO OpPraHW BIAau 3HAIW a00 TOBWHHI
OyJH 3HATH MPO TOTIPIICHHS HOTO IMCUXIYHOTO 37I0POB’S 1 MaJu JOCTaTHHO
4acy, 00 MPUIHATH PIIEHHS MPO 3aCTOCYBAHHS BiJMOBIIHUX 3aXOiB JJIs
3armo0iraHHsl arpecBHUM BHMagaMm 3 Woro Ooky 8 ymmus 2002 poky. Bin
BBa)kKaB, 110 3aCTOCYBaHHS CHJIM HE OyJ0 BHKIMKaHE HEOOXiTHICTIO 1 OyIii0o
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HaaMIpHUM. 3asBHUK TaKOX TMIiAJaB CYMHIBY O€3CTOPOHHICTH CYAOBO-
NICUXIaTPUYHOT eKCIIepTU3H, poBeeHoi y ceprHi 2002 poky.

129. Vpsan crBepmxysaB, mo 8 nunHs 2002 poky anst npubOpKaHHS
3asBHHKA OXOPOHII 3aCTOCOBYBAJIM CHUJIY BUKJIIOYHO B MEXax TOrO, IO
Oyno HeoOX1ITHUM 3 OISy Ha HOro BiacHy MOBEIIHKY. 30KpeMa, KUNKU
OyJI0 3aCTOCOBaHO 13 CYBOPUM JIOTPUMAHHSM YHHHUX HalllOHAJbHUX
HOPMATHBHUX JOKYMEHTIB. YpsJI TaKoX BHUCIOBHB CYMHIB CTOCOBHO
IOPUIMYHOT YMHHOCTI JIOKYMEHTa, CKJIQJEHOr0 MaTip’to0 3asBHHUKA 1
MPaBO3aXUCHUKOM, Yy SIKOMY OyJ0 3aikCOBaHO TIJIECHI YIIKOIKCHHS
3asBHUKA. YpsA HArojoulyBas, IO 3TiAHO 3 BHCHOBKOM MEIUYHOL
excrieptu3n  Big 14 ceprnHa 2002 pokKy TUIECHI YHIKOJKEHHS Oynu
cripuurHeHi 3asBHMKOBI micns 17 mumus 2002 poky, ToOTO michs #oro
nepeseneHHs 13 CI130.

130. Cyxn Gepe mo yBaru, 10 CTOPOHH MOTOIMIMCS 3 THUM, IO TiJ 4Yac
iHnuaenty 8 smmHS 2002 poKy 3asBHHMK 3a3HaB TIEBHHUX TIJIECHUX
YIIKOJDKeHb. BoJHOYac, BOHM cCHepeyasucsi CTOCOBHO CTYIEHS LHUX
ymkomkenb. Cyn 3a3Havae, mo 3rigHo 13 3amucamu Jikaps CI30 Bix
8 nmumHs 2002 poky Ha jomaTkax 1 CIIHHUIIX 3asBHUKA OyNIU «YiTKi CILIM»
ab0 «TUIECH! YIIKOJKEHHs» BiJ 3aCTOCYBAaHHS KHIKIB 1 HApyYHHUKIB (IUB.
nyHKTH 23 1 24 Bumie). Lle o3Hadae, 1m0 TiNECHI YIIKOHKCHHS 3asBHUKA
Oyl JTOCTaTHHO CEPHO3HUMH — TaKHUMH, IO BiTHOCSATH ITFO CIIPaBY [0
cdepu 3actocyBanHs ctarTi 3. OTxe, HeMae MOTpedr BUPIIIYBATH CIIp MPO
(GakTUYHUI  CTYIMIHb TSDKKOCTI TUIECHUX YUIKOJXKEHb, CIPHUUYMHEHUX
3aBHUKOBI, OCKUJIbKM B OY/b-SIKOMY pa3i MOKHA BUXOJUTH 3 BUKJIAJIEHUX
HUK4Y€ MIpKyBaHb.

131. Cyn Haramye, 1110 3aCTOCYBaHHsI 10 0COOH, 1M030aBIeHOT CBOOOIH,
Gb13UYHOI cHIIM MIpOIO, sIKa HEe € a0CONIOTHO HEOOXITHOK 3 OTfisiay Ha il
MOBEJIHKY, NPUHIDKY€E JIIOJCHKY TiJHICTh 1, B TNPHUHLHUII, CTAaHOBUTH
MOPYIIIEHHSI TIpaBa, BCTAHOBJICHOTO CTAaTT€0 3 (AMB. 1T TIOPIBHSHHS
pimeHHst y cmpasi «Pubiu mpotu ABctpii» (Ribitsch v. Austria) Bin 4
rpyasas 1995 poky, cepis A, Ne 336, c. 26, m1. 38, ta y cripaBi «bepiiHCbKuit
npotu [onbutiy» (Berlinski v. Poland), NeNe 27715/95 1 30209/96, 1. 59, Bixg
20 ygeprHs 2002 poky).

132. 'V cmpaBi, 10 pO3MIIAJA€TbCS, 3aiBHUK 3a3HAB TIJIECHUX
VIIKOKEHb Y MOMEHT, KOJIM OXOPOHIII HaMaraiiucsi MpuOOpKaTH 3asBHUKA,
3aBJaBUIM oMy 1M000IB ryMoBUMHM Kuiikamu. CiiiJ 3ayBa>KUTH, 110, MICIIS
toro sk 2 nunHa 2002 poky 3asgBHUK HallaB Ha OJHOTO 3 YB S3HEHUX,
npauiBHukiB  CI30, ski 3acTymanu Ha  uYepryBaHHA, IOCTIHHO
IHCTPYKTYBaJIH MPO MOXJIMBICTh arpeCUBHUX BHUMaiB 3 oro 6oky. OTxe,
OyiicTBO 3asBHHMKA aX HIiAK He OyJ0 HEOUIKYyBaHOIO MOJI€I0, Ha SKY
BIJIMOBIHI MOCajoBl ocobu OynM 3MyIIeHI pearyBaTH 0e3 monepeaHboi
migrotoBku. IlpuuetHi 1m0 Tiei momii OXOpOHIN, AKUX OYyJ0 TpOE,
MepeBaKaId 3assBHUKA CBOEIO YHCEIbHICTIO. KpiM Toro Ha >KomHINA cTamil
PO3CIiAyBaHHS CBIKM HE CTBEPKYBAJIM, IO 3asBHUK POOMB crpoOu Ha-
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MacTh Ha OXOPOHIIIB UM CIIBKAMEPHUKIB (IUB., mutatis mutandis, CTIpaBy
«Pebox nmpotu CnoseHii» (Rehbock v. Slovenia), Ne 29462/95, n. 72, ECHR
2000-X1I) abo 110 HOro XaoTH4YHE MEePeCyBaHHs, K€ OXOPOHL OLIHUIHN K
«OyHCTBO», CTAHOBHJIO SKYCh HeOE3NeKy Uid IXHbOTO 3JI0pOB’S UM
310pOB’s CHIBKAMEpPHUKIB 3asBHUMKAa. Buxonsum 3 nmx MipkyBanb Cya
JOXOJUTh BUCHOBKY, IO 3aCTOCYBaHHS KHUIKIB Yy wii cmpaBi Oyio
HEBUTIPABIAaHUM 1 CTAHOBHJIO HEJTIOJICHKE TTOBOKEHHS.
133. Orxe, Oyno nopytieHo crartio 3 KonpeHirii.

b. TpuMaHHsA B HApYYHHKAaX y Kapuepi

134. 3asgBHUK JOBOAMB, IO YMOBH TPUMAaHHSA HOro B Kapuepi Oymu
HEHAJIS)KHUMH. 30KpeMa, BiH CTBEP/KYBaB, 1110 MOCTIHE TPUMaHHA HOro B
HapyYHUKaX 1 HEJAOCTATHICTh MEIWYHOI JOIIOMOTH, SKYy HajaBalld HOMY B
Kapliepi, CTaHOBWJIM MOPYIIEHHS CTaTTi 3.

135. Ypsa noBoauB, 1110 TPUMaHHS 3asBHHMKA B HAPYYHUKAX MPOTATOM
ioro mepeOyBanHa B kKapuepi 3 8 mo 15 nmumus 2002 poxy Oyno, 3a
ICHYI0YMX 0OCTaBHH, POTIOPLIHHIM 1 HEOOX1THUM 3aX0JIOM — 3 OTJISITY Ha
MOBEIIHKY 3asBHMKa Ta HeOe3IeKy, Ky BiH CTaHOBMB JUIs ceOe Ta iHIIUX.
Xoua 3asBHUK HE OTPUMYBAB JIKYBaHHS IICIS IHIMICHTY, 110 MaB MicIe 8
munHs 2002 poky, 3a CTaHOM HOTO 3[0pOB’S TMOCTIHHO BeJIOCA MEAUYHE
CTIOCTEPEIKEHHS.

136. Ypsin Takox JOBOIUB, IO MOMIILIEHHS 3asBHUKA JO KaplLepy He
Oyno nmokapaHHaM. MeTa Takoro 3axojay noJjsrajia B npuOOpKaHHI 3asiBHUKA
Ta 130JII0BaHHI HOro BiJ IHIIUX YB’S3HEHHX Oci0, a0W HE OMYCTHUTH
CTPUYMHEHHSI HUM OyJ1b-5KO1 MIKOIM IM ab0 camomy co0i.

137. Cyn naragye, mo cratrtss 3 KoHBeHIIi € BTUIEHHAM OJHI€ET 3
OCHOBOTIOJIOXKHUX  IIHHOCTEH JEMOKPAaTHYHOTO CYCHiIbCcTBa. BoHa
0e33acTepe’kHO 3a00pOHs€ KaTyBaHHS Ta HENIOACBKE YW Take, IO
MIPUHIDKYE T1AHICTH, TOBOKEHHS a00 TTOKapaHHs, HE3aJIeKHO BiJl OOCTaBUH
1 MOBeIiHKK moTeprijoro (AuB. pimeHHs y crpasi «Jlabita mpotu Itamii»
(Labita v. Italy) [GC], Ne 26772/95, n. 119, ECHR 2000-1V).

138. Ouintoroun, un Oyn0 MOKapaHHS a00 MOBOKEHHS TaKUM, IO
(IPUHWKYE TimHICTB», y 3HadeHHI cratti 3, Cyn TOBHHEH TaKOX
BU3HAUUTH, Yd OyJ0 HOro METOI MPHUHU3UTU 1 3HEBAXHUTHU BIAMOBITHY
0co0y 1 4M BIUIMHYJIM HOTO HACIIJKH HECTIPUATIUBO Ha ii 0COOUCTICTH Y
croci0, HEeCyMiCHUIN 3 BUMOTaMu CTaTTi 3 (IWB. JUIsl TOPIBHAHHS PIIICHHS Y
cnpaBi «Paninen nporu @innsauaii» (Raninen v. Finland) Bin 16 rpynss
1997 poky, Reports 1997-VIII, c. 2821, 2822, n. 55). Yke Oyno BU3HAUCHO,
10 TAaKUM TIOBOJDKCHHSM € Jii, SIKi CIPUYUHSIOTH Y MOTEPIJIOr0 MOYyTTS
CTpaxy, OONICHI CTpaKJaHHS ¥ MOYYTTSI HETIOBHOILIIHHOCTI, 3/1aTHI 371aMaTH
foro (Qi3MYHMUN YN MOpaTbHUI omip (IWB. pimeHHsS y crpaBi «lprasmis
npotu Cnonmydenoro KopounietBay (Ireland v. the United Kingdom) Bin 18
ciuns 1978 poky, cepis A, Ne 25, c. 66, 1. 167).



28 PILIEHHSA ¥V CITPABI «KYUEPVYK ITPOTH YKPATHI»

139. Jami Cyn 3a3Hauae, 110 3aCTOCYBAHHS HApyYHUKIB YU 1HIIMX
3ac00iB MPUOOPKaHHS, K MPABUJIO, HE CIYTY€E MiJACTABOIO JJIS MOPYLIICHHS
nuTaHHg 3a cTarTero 3 KoHBeHInii, AKIIo Takuii 3aX11 3A1MCHEHO Y 3B’ SI3KY 13
3aKOHHMM 3aTPUMaHHSAM 1 SIKIIO 3aCTOCYBAaHHS CWIM TNPH IbOMY a0o
myOJIiYHa BIAKPUTICTh MPOBEAEHHS TAaKOTO 3aX0AY HE MEPEBUIIY€E TOTO, 0
PO3YMHO BH3HA€ThCS HEOOXITHMM 3a JaHMX O0OCTaBUH (AMB. Ui
MOPIBHSIHHSA pillleHHs y cripaBi «PanineH npotn PinnsHaii» Big 16 rpyass
1997 poxy, Reports of Judgments and Decisions 1997-VIII, n. 56, ta y
cupaBl «Metpto npotu HinepnauniBy (Mathew v. the Netherlands),
Ne 24919/03, n. 180, ECHR 2005). lo Toro x 3axif, IpOANKTOBAHUM, 3
MOTJISIy ~ BCTAQHOBJICHWX  MPHUHIUITIB ~ MEAWIUHH,  TEPareBTHYHOIO
HEOOXIJIHICTIO, B IPUHIIMIII, HE MOKE BBKATHCS HETIOACHKUM 1 TaKHM, IO
npuHWKYye TinHICTh. [Ipore Cyn MOBUHEH BCe K TaKd MEPEKOHATHCS, IO
ICHYBaHHsI Takoi MeIUYHOi HEOOXiTHOCTI MEPEeKOHJIHMBO JOBEICHO (IMB.
pimenHs y copasi «l'epuerdansuit npotu Asctpiiy (Herczegfalvy
v. Austria) Bin 24 BepecHs 1992 poky, cepis A, Ne 244, m. 83). YV upomy
3B’s3ky Cyn Mae MepecBIAUMTHCS, IO MPU BHHECEHH! PILIEHHS Mpo
3aCTOCYBaHHS JI0 3asBHUKA 3aco0iB NpHOOpKaHHS Oyilno JOTPUMaHO
BIIMOBIAHI TponecyanbHl rapanTii. Jlo Toro x cmocid, y skuii Oyio
3aCTOCOBAHO 1€ 3axiJ A0 3asBHUKA, HE MOXE 3a CBOEI CYBOPICTIO
BUXOJIUTH 11032 MEX1 MIHIMAJIBHOTO PIBHSA OPCTOKOCTI, JTOMYCTUMOTO 3a
crarreto 3 KouBenuii (auB., mutatis mutandis, cipaBy «HeBMepKuLIbKUi
npotu Ykpaiam», Ne 54825/00, m. 94, ECHR 2005).

140. TloBepTarouuch 10 OOCTAaBUMH CHpaBH, WO po3riinaerses, Cyn
Haraaye, MmO Yy 3asiBHMKA Oyna XpoHiyHa Qopma mm3odpenii 1 1o
npuHaiiMHi 3 15 kBiTHA 2002 poky mpo 1e Oyino BiIOMO OpraHaMm BIIaJH.
Icropist Tpumanns Horo min Baproro B CI30 mictutTh emizonu OyitHOT
MOBEIHKM, BKJIIOYAIOYM arpecMBHI Ta HacWJIbHHMIBKI Bumaau. Ilix uvac
iHuaenty 8 munHa 2002 poky 3asBHHKA, SKOIO Ha TOM 4yac TpUMajid B
KaMepi MeAWYHOI YaCTUHM Mia HarnsaoM Jikaps-nicuxiatpa CI30, mobunm
TYMOBUMU KUHKaMH 1 3aKyBalii B Hapy4HUKH. [licis poro Moro noMicTuiu
70 Kapiepy Ha AeB’sITh JHIB — ciM 3 akuXx (mo 15 nmumus 2002 poky) BiH
MPOBIB Y HapyYHUKaX, — M0, SK CTBEPKYETHCS, OylI0 NMPUHHATHUM, 3
MEIWYHOTO  TOIJISAY, MONEpe/UKYBAJIbHUM  3aX0JO0M  IPOTH  HOro
HACHJIBHHUIIBKOT TIOBEIHKH.

141. Cyn 3ayBaxye, 110, MNpU3HAYAIOYM 3asBHUKOBI OJMHOYHE
yB’S3HEHHSI B Kaplepi Ta Ii10000Be 3aCTOCYBaHHS HAPYYHHKIB (TOBOIU
VYpsaay, 110 Hapy4YHUKH 3HIMAQJIW MiJ Yac iAW, He MIAKPIIUIeHI JO0Ka3aMu),
agminictparis CI30 crnmpanacs TITbKH Ha AYMKY (Qenpamepa Ta Jikaps,
AKU He MaB KBamigikamii mcuxiarpa. SIK cBig4aTh TOJaHI CTOPOHAMH
nokymeHTH, nicuxiatp CI30 BigBinaB 3asBHUKA B Kapiepi aume 10 aumas
2002 poky, ToOTO uepe3 ABa JHI Micis MOMIIEHHS HOro A0 Kapuepy (IuB.
OyHKT 25 Bumue). TakuM YWHOM, KOJM YXBaJIIOBAJIOCS PILMICHHS PO
3aCTOCYBaHHS HapyudHuKiB, anamiictpauis CI30 He 3amuTyBana mopaiu
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ncuxiaTpa a”l IOJ0 TMOJANBIIOrO JIKYBaHHS 3asBHUKA, aHl MI0JI0
MO>KJIMBOCTI 3aCTOCYBAaHHS /0 HbOTO TakuX 3axojiB. Tak camo Hemae i
YKOJTHMX CBITYEHBb TOTO, IO AYMKOIO TICHXI1aTpa MOIIKaBUIUCS HA TOMY Yd
iHIIOMY eTami Ti3Hie abo 1o JiKap, KWl BiABIAaB 3asBHHUKA B Kaplepi,
MIPOBOAMB OyAb-SIKUI MOJATBIINI KOHKPETHUH KOHTPOJIb 32 HEOOXIAHICTIO
3aCTOCOBAHMX 3aXOIB 1 OpaB y4yacTh y MPUUHATTI PILLIEHHS NMPO Te€, KOJIH
BOHU MarOTh OyTH NMPUIHHEHI.

142. Tlotpeba y mpodeciiiHiii aymmi B Iiii cmpaBi Mama ocoOiuBe
3HAYEHHS, OCKUIBKM — SIK CBITYUTH 1HQOpMaIllis, MoJaHa JKapeM-
ncuxiatpom CI30 mix yac moAanbIIOro po3ciiayBaHHA (AMB. IyHKT 56
BUIIIE), 3aCTOCYBaHHS HAapy4yHUKIB He Oylo 3BUYAllHUM METOJIOM
npuOOpKaHHS MCHXIYHO XBOpPHX 0cCi0 1 iX 3acTOCyBajM TUIBKH Yepes3
BIJICYTHICTb OUIbIII IPUHHATHUX 3aCO0I1B.

143. Takox Cyn He MOXe MOroJUTUCA 3 YPSIoOM y TOMY, IO
3aCTOCYBaHHS Hapy4YHHUKIB MOKHA BUIIPaBJIAaTH HEOE3NEKOI0, SIKYy 3asBHUK
CTaHOBHMB [yl OTOYCHHA. 3asBHUK OyB 3aMKHEHUH B OJMHOYHIA Kamepi
MPOTATOM LIOHalMeHIIe 23 roiuH Ha A00Y, 1 JOCTYII 10 HbOT'O MajH TUIbKH
npauiBauku CI30. Jlo Toro , He3Bakatoun Ha OylHY MOBEIIHKY 3asBHHUKA
B Till Kamepi, HEMae J>KOJHHMX CBIJYEHb TOTO, IO BIH 0OOdail KOJUCH
HamaraBcsl HamacTd Ha KoTporochk i3 mpamiBHUKIB CI30 1 mikapiB, ki
BIJIBIyBaJId HOTO.

144. Illono aprymeHTy Ypsday mpo Te, IO 3aCTOCYBaHHS HApyYHMKIB
MaJjio Ha MeTl He JAOMYCTUTHU CIIPUUMHEHHS 3assBHUKOM KON camMoOMy co0li,
Cyn 3a3Havae: sk cBiguaTh MeauuHi aokymeHTH CI30 (auB. myHKT 25
BHIIE), BUSBUJIOCA, 110 SKpa3 HApy4YHHUKH 30BCIM HE 3MOIJIM 3aBaJUTH
3asBHUKOBI OMTHCSI TOJIOBOIO 00 CTiHYy a00 CHPUYMHHUTH COO1 IIKOIY B
IHIMH croci®, 3aTe BOHM 3aJMINMINA Yy HBOTO TIHMOOKI paHU HABKOJIO
3am’sCTKiB (AMB. TYHKT 45 BUIIE) uepe3 HOro HEOJHOPAa30Bi CIpoOH
3BUTBHUTHUCS BiJ HUX. CTOCOBHO OCTaHHBOI 00cTtaBuHu Cyn 3a3Hadvae, 110
Hidoro He Oyno 3poOineHo, abu He JOMYCTHUTH TUIECHI YIIKOIKEHHS
3asBHUKa a00 TOM’SIKITUTH HACTIJAKKA 3acTOCyBaHHA HapydHHKiB. Cyn
BpaKEHUH TUM (PaKTOM, L0 HE3BAXKAIOUM Ha OTPUMaHi 3asiBHUKOM JEsKi
TpaBMH MiJ 4ac HOro npuOOpKyBaHHs Ta Ha KUIbKA OMIYEHUX MEIUYHUMHU
NpaliBHUKaMU BMIIQJAKIB, KOJM BiH HamaraBcsi MOKaJiYuTH ce0e,
3asiBHUKOBI HE HaJaldM >KOJAHOI MEAMYHOI JIOMOMOTH Yy 3B’SI3KY 3
YIIKOJDKEHHSMH, K1 y HbOTO 3’ sIBUIIUCS. TBEp/DKEHHS Y sy, 10 3asiBHUK
BIIMOBUBCS BiJ] JIIKyBaHHS, HEIIEPEKOHJIUBE 3 OISy Ha MCHUXIYHUU CTaH
3asBHHUKA.

145. YV miii copaBi Cyn JI0XOAUTh BHCHOBKY, IO 3aCTOCYBAaHHS
HapyYHUKIB JI0 ICUXIYHO XBOPOTO 3asiBHUKA MPOTATOM CEMU JHIB 6e3 Oyib-
SKOTO TICUXIATPUYHOTO OOIPYHTYBaHHS Ta 0Oe3 HaJaHHA HOMY MeEAMYHOL
JIOTIOMOTH Y 3B’S13KY 3 TUIECHUMHM YIIKO/DKEHHSIMH, SIKI BUHUKIM BHACIIIOK
3aCTOCYBaHHS JI0 HHOT'O CHJIM 3 METOI0 NMPUOOPKAHHS 1 SIKI BIH CIIPUYUHUB
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cobi cam, mepeOyBarO4YM B KapIiepi, CIia po3TsgaTH SK HETIOJChKE 1 Take,
10 MIPUHIKYE T1AHICTh, TOBOJKCHHSI.

146. Buxonguu 3 BukiaaeHoro Buine Cya TOXOAWTh BHUCHOBKY, IIO
Oyno nopymieHo cratTio 3 KonBeHitii.

¢. Menn4Ha 10noMora i JJikyBaHHsl, HaJaHi 3asiBHUKOBI

147. 3asBHUK JOBOIWB, IO HOMY He 3abe3nedyBalidi HEOOXiTHOTO
MEIWYHOrO JIiKyBaHHA miJ yac nepedyBanHs B CI30 3 16 kBitHsa 2002 poky
no 17 tpaBus 2002 poky, a Takox i3 mouatrky uepHs 2002 poxy mo 17
munHsa 2002 poky. Ypsa I10BOAMB, IO 3a Yac nepeOyBaHHS IiJ] BapTOIO
3asBHUKA 3a0e3MevyBalii BCIM HEOOXiTHUM MEIMYHHM OOCITYrOBYBAaHHSM i
JIOTIOMOT010.

148. Cyn Haragye, 10 Ha OpraHd BJaaMd TOKJIAJAE€HO OOOB’SI30K
3a0e3reyyBaT OXOPOHY 3A0POB’s 0Ci0, SKHX MO30aBUIM CBOOOAM (IMB.
pimennst y cnpasi «'yprano npotu IBeituapii» (Hurtado v. Switzerland)
Bix 28 ciuns 1994 poky, cepis A, Ne 280-A, BucHoBok Kowicii, c. 15, 16,
m. 79). HenanmanHs HanexXHOI MEIUYHOI JOMOMOTH MOXE CTAaHOBUTH
MOBOJ/KEHHSI, HECYMICHE 3 TapaHTisMU cTarTi 3 (auB. crpaBu «lmbxaH
npotu Typewunnn» (Ilhan v. Turkey) [GC], Ne22277/93, m. 87, ECHR
2000-VII, 1 «Capban mpotu Monnosu» (Sarban v. Moldova), Ne 3456/05,
. 90, Big 4 xoBTHS 2005 poky). 30Kpema, BU3HAYAIOUH, YK OYIIO CyMiCHHM
31 cTaHAapTamMH CTaTTi 3 BIAMOBITHE MOBOKEHHS a00 MOKapaHHS y CIpaBi
TICUXIYHO XBOPOi OCOOM, HEOOXimHO OpaTW O yBarum ypas3lMBICTh TaKUX
oci0 1 HECHpPOMOXHICTb Yy TIEBHHUX BHIMAJKaX 3BEPHYTUCS 3 UITKO
BUKJIQJICHOIO CKaprol0 YH B3araji IMOCKApKUTHUCS, PO3IMOBIBIIN, SIK BOHH
MOTEPIIAN BHACHIJOK SKOIOCh KOHKPETHOT'O MOBOJPKEHHS (IMB. PILLICHHS Y
crpai «Aeptc npotu benbriiy (derts v. Belgium) Bin 30 mumas 1998 poky,
Reports 1998-V, c. 1966, 1. 66).

149. Mlanmi, mocuiaruuch Ha CBOi BHCHOBKHM CTOCOBHO TpPUMAaHHS
3asBHUKA B OJJMHOYHIA KaMepi Ta 3aCTOCYBAaHHsS HApY4YHHUKIB (IHUB. MyHKTH
140—146 Bume), Cyn 3a3Havae, 110 3 [IMX BUCHOBKIB, MO CYTi, BUILIMBAE,
110 HaLllOHAJbHI OPraHW BJAAM HE 3a0e3MeUmiIM 3asBHUKOBI HAJIEKHOTO
MEJIWYHOTO JIIKYBaHHS 1 JJOMIOMOTH TIiJT 4ac Horo nepeOyBaHHS B Kapuepi.

150. Cyx Takox 3a3Hayae, 110 MICISA MEPLIOrO OOCTEXKEHHs 3asBHUKA
no mpuOyTTi 70 CI30 16 kBiTHsA 2002 pOKY, MiC/IS YOTO HOTO MOMICTHIIN JI0
KaMepH TCHXIaTpUYHOTO Mpodiito, Mi3HilIe He OyI0 KOAHOI 3rajIkk Mpo
ncuxiarpa a0 17 tpaBHs 2002 poky, TOOTO IHS, KOJM 3asBHUKA MEPEBEIH
710 JIIKapHi JUIs TPOBECHHS CYA0BO-TICUX1aTPUYHOI €KCIIEPTH3H.

151. V BucnHoBky Bim 29 TpaBHs 2002 poKy CyaoBO-TICHXiaTpHUHi
eKCIIEPTH PEKOMEHIyBaJIM JIIKyBaHHS 3asBHUKA y CIEIlialli30BaHii JiKapHi.
Onmnak 10 peKOMEHJaIlil0 He OyJio HeraHO BUKOHAHO, 1 Ha MOYaTKy
yepBHs 2002 poky 3asBHMKa nepeBenu Hazaa ao CI30 1 momicTunu 110
3araipHOI KamepH. [IpoTsrom micsis micist TOro, SIK 3assBHUKA MOBEPHYITH
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no CI30, ncuxiatp 06CcTeXUB HOTO JHILIE OAUH pa3, Y TOH Yac sSK 3asBHUKA
i nani TpuMmanu B 3araibHii kamepi, 7oku 2 nunHs 2002 poky BiH YYMHUB
HamajJ Ha OJHOTo 31 cBoiX cmiBkaMepHukiB. Ha nymky Cynay, Takwuii
MEIWYHUNA JIOTJISII HE MOXKHA BB@)KaTH HAJICKHUM 1 NPUHHATHUM, SKIIO
BpaxOBYBaTH CEPUO3HICTH TPOOIEMH 3 TICUXIYHUM 37I0POB’SIM 3asBHUKA.

152. 3 ormsany Ha ui oOctaBunu Cyn BBaXkae, 0 He3alOe3NedyeHHS
3asiBHUKOBI MiJ 9Yac HOT0 3amo01KHOTO YB’SI3HEHHS HaJIEXKHOI MEAMYHOL
JIOTIOMOTH Ta JIKYBaHHS CTAHOBMJIO HEJIOJACHKE 1 Take, IO HPUHIKYE
T1IHICTb, TIOBO/XKEHHS, Y 3B 3Ky 3 UMM MaJjo Miclle HOpYUIeHHsS CTaTTi 3
KongseHuii.

d. EdpexTuBHICTH po3cainyBaHHsA

153. 3asgBHHK CTBEp/DKYyBaB, IIO MpPH PO3CIiAyBaHHI HAJAMIPHOTO
3actocyBaHHs cwin oxopoHisiMu CI30 He Oyno 3a0e3nedeHo HU3KY
BOKJIMBUX MPOIECYATbHUX TapaHTid, MO0 BOHO HE OYyJ0 HE3aJICKHUM i
TPUBAJIO HAJTO JAOBIO.

154. Ypsa noBoaus, 110 pO3CIHiyBaHHS CKapr 3asBHUKA Ha JKOPCTOKE
MOBOJKEHHsT OyJ0 po3moyaTo ojpa3y IMicis HOJaHHA CKapru Martip’io
3assBHUKA. 3a iH(popMamiero Ypsmay, mepedir po3ciiayBaHHS, KUIBKICTB
MPOBEACHUX CIIJUUX i Ta MOBEpHEHHs CyAaMH MaTepiajiiB ClpaBH [Uis
MOJANIBIIOI TEPEBIPKM CBiAYaTh TPO HaMip OpraHiB AEp)KaBHOI BIAIH
MPOBECTH BcebiuHE Ta 00’ €KTUBHE PO3CIIiTyBaHHS.

155. Cyn Haramye: konu oco0a 3asBiisie HEOE3MiICTaBHY CKapry Ha Te,
0 BOHAa 3a3Haja HAA3BUYANHHO MKOPCTOKOIO TMOBOKEHHS 3 OOKy
IIPaBOOXOPOHIIIB, Y MOPYLIEHHS CTATTI 3, 11€ MOJIOKEHHS, Y MOEAHAHHI 13
3arajJlbHUM OOOB’SI3KOM JepkaB 3a crarreto | KoHBeHWIT «rapaHTyBaTH
KOXXKHOMY, XTO TiepeOyBae€ IIiJ| IXHBOIO IOPHCIUKINEI, TpaBa i CBOOOIM,
BU3HaueHi B... KoHBeHWi», 3a CBOIM 3MICTOM BHUMAara€e IMpPOBEICHHS
epexTrBHOTO OQimiiHOTO po3ciigyBaHHs. Take po3chigyBaHHS Mae
3a0e3MeYnTH BCTAHOBJICHHS 1 MOKAapaHHS BUHHHUX OCI0 (IUB. pilIeHHA Yy
cnpaBi AcboHOBa Ta iHIIUX (Assenov and Others) Bin 28 xoBTHI 1998
poky, Reports 1998-VIII, n. 102, ta y cnpasi «Jlabita npotu Itanii» [GC],
Ne 26772/95, n. 131, ECHR 2000-IV). 3rizHo 3 MiHIMaTbHUMHU KPUTEPISIMH
epexTuBHOCTI, sKi Cyq BU3HAUMB y CBOIM NMpaKTHIL, TaKe PO3CIIiTyBaHHS
Ma€ TaKoX OyTH He3aJIe)KHUM, OE3CTOPOHHIM 1 BIIKPUTUM JIsi KPUTHYHOTO
aHanizy 3 OOKy TrpoMajChbKOCTi, 2 KOMIETCHTHI OpraHd TMOBHHHI TiSITH 31
3pa3KOBOIO0 PETENBHICTIO Ta OINEPATUBHICTIO (JIMB., HANPUKIAJ, CIpPaBY
«MenemeBa mnpotu Pocii» (Menesheva v. Russia), Ne 59261/00, m. 67,
ECHR 2006-...).

156. Cyn BBaxae, 110, 3 OINIAY Ha BHUKJIAJECHI BUIIE BUCHOBKU
CTOCOBHO  MarepiaibHO-NIPaBOBOi ~ CKAapru 3asBHUKA Ha  JKOPCTOKE
MOBOJKEHHSI (IUB. MyHKT 132 BuIe), HOro ckapru y boMy 3B’ 3Ky, MOAaHI
70 HaIlIOHAJILHUX OPTaHiB BJIaau, OyiH, Oe3nepedHo, HeOe3IiICTaBHIUMH.
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Orxe, opranu Bimagu Oynau  3000B’si3aHl  MpoBecTH  e(eKTHBHE
po3ciiyBaHHS OOCTaBUH CTBEPAKYBAHOTO TIOIAHOTO TIOBOJUKEHHS 13
3asBHUKOM ITi/T Yac oro nepe0yBaHHs 1111 BapTOIO.

157. Cyn 3ayBaxye, IO MEpBICHAa MepeBipKa cKapr 3asBHUKA Ha
KOPCTOKE  TOBO/DKEHHS  HE  3aJ0BOJIBHSUIA  MIHIMQJIbHUX  BHMOT
HE3aJIe)KHOCTI, OCKUTBKU Cy0’€KT, sIKUi mpoBoauB ii, — HadanbHuk CI30
— TpPEICTaBIsIB OpraH, MNPUYETHUH 10 TuX moxAid. PosciigyBaHHsS
OoOMEXyBaJlocs ~ BCTAHOBJIEHHSAM  (akTy 3aCTOCYBaHHA  OXOpPOHIISIMU
crieriaJbHUX 3aco0iB BIAMOBIAHO O YMHHUX HOPMATHBHUX JIOKYMEHTIB.
Takoro BHCHOBKY MIHILIN Ha MiJICTaBl MUCbMOBUX TMOKAa3aHb BiAMOBITHUX
OXOpOHIIIB, CJIOBa SIKUX Opaiucsi Ha Bipy, Ta MOKa3aHb CIIBKaAMEPHUKIB
3asBHUKA, K1 BUKiIanu moxii 2 1 8 nunHs 2002 poky B 3arajbHHX pHCaXx.
CynoBo-ncuxiaTpuyHy €KCHEepTU3y TIJIECHUX YIIKO/KEHb 3asgBHHKA OYJ0
MpoBeeHO depe3 37 JAHIB Miciis 3aCTOCYBAaHHS CUIIM, 1 €eKCIIepTH OyiM He B
3MO031 BCTAHOBHUTHU CTYMiHb TSKKOCTI TUIECHUX YIIKOJKEHb, CIIPUUUHEHUX
3asIBHUKOBI i1 Yac iHIUJCHTY.

158. Jlo Toro >k mig dYac 3a3HAYCHOI MepeBipku Oylio 3poOJIeHO
HEJOCTaTHbO Ul 3aJOBOJIEHHS BUMOTM TIPOMAJCBKOr0 KoOHTpoito. He
3anepedyBaBcad To (akt, mo a0 16 ciuns 2003 poky matip 3asBHHUKa
HaBiTh He TmoiHpopMyBanmu mpo oQiliiiHy BIAMOBY B MOpYIICHHI
KpPUMIHQJIBHOI CTpaBW. 3axXWCHUKOBI 3asBHUKA HAJQJIA JIOCTYN JIO
MmatepiainiB ciupasu juiie 14 cepras 2003 poky.

159. Xoua nocranoBa HadanbHuka CI30 Big 21 cepnus 2002 poxy mpo
BIIMOBY B TNOpPYILIEHHI KpUMIiHAIBHOI cripaBu Oyna ckacoBaHa JKOBTHEBUM
CYJIOM SIK HE3aKOHHa, JOJIATKOBY INEPEBIPKY y CIpaBi 3HOBY MPOBOAMIIA Ta
cama IocajoBa 0coba, 1 MepeBipKa 3aBepUIMIIAcCS YXBAJCHHSIM CXOXOTO
pimenHda. | nume micnst BuHeceHHs JKOBTHEBMM cyaoM pilleHHs Big 1
xoBTHS 2004 poky, B SIKOMY, 30KpeMa, BKazyBaJlocs Ha He3abe3leyeHHs
0E3CTOPOHHOCTI TaKOr'0 PO3CIiAyBaHHS, MaTepiajau CrpaBu Oyio mepeaaHo
10 XapKiBCbKOi 00JIaCHOT POKYpaTypH.

160. Orxe, Cyn AOXOOUTh BHUCHOBKY, IO HE3aJEKHE PO3CIITyBaHHS
CKapr 3asiBHMKA PO3MOYAIM Yepe3 JIBa POKH 1 J[Ba MICALI MICIs 1HUUACHTY.
Xoua 3ami3HEeHHS 3 TaKUM PO3CIiAyBaHHAM HEOOOB’SI3KOBO O3HAYAE, IO
BOHO IPUpPEYCHE Ha HEYCMHiX, IepeBipKa, Ky MpOBOIWIA MPOKyparypa, He
3a0e3neynia BUIPABIEHHS HEJOJIKIB, JONYIIEHUX Ha MOYaTKOBUX eTarax
NPOBAKEHHA. 30KpeMa, HEMae CBiAYEHb TOTO, IO YB’S3HEHUX, K1 OyiH
CBIIKAaMU 1HIMAEHTY, MOBTOpHO nonutyBanu micist 20 ceprnus 2002 poky
abo mo Oyno 3pobieHo Oynp-siki cnpoOU KOMIEHCYBaTH Opak MeIMYHOi
1H(OpMallii PO TUIECHI YIIKOPKEHHS, IKUX 3a3HaB 3asBHUK.

161. IlepeBipku 3a ckapramu 3asiBHHKa TPUBAIOTh YK€ MPOTITOM I’ ITH
pokiB. IloctanoBy mpokypopa Big 6 BepecHs 2005 poxky mpo BiMOBY B
MOPYIICHH1 KpUMiHAJIbHOT ~ CHpaBH  3asBHUK  OCKapXuB [0
UepBOHO3aBOICHKOTO CYly, B IKOMY PO3TJIS IIET CKapryl TPUBAE J0CI (IUB.
IIyHKT 59 BUILE).
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162. Cyn Takox 3a3Hayvae, 110 HalllOHAJIbHI CyJId TpUYl CKAaCOBYBAaJHU
pillleHHs BIATOBIAHUX OpraHiB HpO BiJAMOBY B MOPYLIEHHI KPUMiHAJIBHOL
crpaBu cTOCOBHO mocanoBux ocid6 CI30, mocumarounch Ha HEJOCTATHICTH
nepesipok. Ha nymky Cyny, He0MiKH, BUSBJICHI HAI[IOHAIBHUMH Cy/IaMHU, a
TaKOXX He3a0e3MeueHHsI HEe3aJIeKHOCTI, ONEePaTUBHOCTI Ta BIIKPUTOCTI IS
nyOJIIYHOTO KOHTPOJIO PO3CHIyBaHHS, SKE 3IIHCHIOBAIM 3a3Ha4yeHi
OpraHu, CIYTyIOTh JOCTaTHBOIO TIJICTABOIO IS BHCHOBKY, MO Take
po3ciigyBaHHA (1 10ci HE 3aBepIlEHE) HE 33aJ0BOJIbHAE MiHIMaIbHI KpUTEPii
€(hEeKTUBHOCTI.

163. 3Bakatoun Ha 1i obctaBuHU, Cya TOXOIUTH BHCHOBKY, IO OYJ0
JOTYIIEHO TIporiecyasibHe nopymieHHs crarti 3 Konsenmii. e o3navae, 1o
nornepeHe 3anepeueHHs Ypsay (nuB. myHkTH 105 1 114 Buie) mae Oytu
BIIXHJIEHO.

2. Cmamms 13 Kousenuyii

164. 3asBHUK CTBEP/AXKYBaB, 110 OyJ0 MOPYIIEHO CTATTIO 13, OCKIIBKU
OpraHu JIep>KaBHOI BJIaay HE MPOBENTU €(PEKTHBHOTO PO3CIiTyBaHHS HOTO
cnpaBu. BiH 10BOAMB, 110 NMpH pO3CIiAyBaHHI HAaIMIPHOTO 3aCTOCYBAaHHS
cwm oxopoHisiMa  CI30 He Oymo 3a0e3NedeH0 HHU3KH  BaKIMBHUX
MpOLECyaTbHUX TapaHTii, IO pPO3CHigyBaHHS HE OYyJI0 HE3aIeKHUM 1
TPHUBAJIO HA/ITO JTOBTO.

165. Ypsan 10BoAMB, IO PO3CHITyBaHHS CKapr 3asBHHKAa Ha HaJaMipHE
3aCTOCYBaHHS CHJIM Oyso 3ac000M IOPUAWYHOTO 3aXMCTY 1 IO 3asBHUK
BUKOpUCTaB I1ei 3acid edexruBHO. Kpim Toro VYpsan mnocunascs Ha
MOJIMBICTh  3BEPHEHHS /IO IMBUIBHOTO CyAy 3 IIO30BOM  TIpO
BIJIIIKOAYBaHHSI LLIKOJIH.

166. bepyun 10 yBarm BHKJAJICHI BHIIEC BHCHOBKH 3a CTaTTe€l0 3
KonBeHwii, 110 opraHu Biagu HE MPOBEIM €PEKTHUBHOTO PO3CIiAyBaHHS
CKapr 3asiBHHKa Ha >KOPCTOKE MOBOKEHHS (auB. myHKTH 156—163), Cyn
HE BBaXKa€ 3a HEOOXiJHE PO3TJISAaTd 1€ MUTAHHS B KOHTEKCTI cTarTi 13
KongeHii.

I1I. CTBEPPDKYBAHE ITOPYIIEHHS CTATTI 5 KOHBEHIIII

167. 3agBHUK CTBEp/KYBaB, 110 TPUMaHHS ¥oro mijg Baproro B CI30
micns crumBy 15 uwepBHa 2002 poKy YMHHOCTI NMEPBICHOT MOCTaHOBU TPO
B3ATTSA HOro i BapTy 1 A0 TEpPeBEICHHS WOro a0 JikapHi 17 nwumHS
2002 poxy Ta NpPUMYCOBE JIKyBaHHS B TICHXIaTpUYHIN JIKapHI MiCis
ckacyBaHHs 7 junHs 2003 poky MOCTaHOBHM MPO 3aCTOCYBaHHSI O HBOTO
TaKOro 3axoAy 1 Jmo #oro 3BimbHEeHHs 2 BepecHs 2003 poky Oymu
HE3aKOHHUMHU 3 morpsiay NyHKTY 1 crarti 5 KoHBeHIii, y BiZmoOBiTHUX
MOJIOKEHHSX SIKOTO 3a3HAYCHO:
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«1. Koxxen Mae mpaBo Ha cBOOOMY Ta 0COOMCTY HelOTOpKaHHICTh. Hikoro He
MOXke OyTH 1030aBJieHO CBOOOIM, KpIM TaKMX BUMAJKIB 1 BIJMOBIIHO 1O MpO-
LelypH, BCTAHOBJICHOT 3aKOHOM:

b) 3akoHHmMit apemT ab0 3aTpUMaHHS 0COOM 32 HEBUKOHAHHS 3aKOHHOTO TpH-
nucy cyny abo Juist 3a0e3reueHHs] BUKOHaHHS Oyb-IKOT0 000B’A3KY, BCTAHOBIICHO-
T'0 3aKOHOM;

C) 3aKOHHMI apemT abo 3aTpUMaHHs 0co0H, 3/1iCHEHE 3 METOIO JJOIPOBAKEH-
HS 11 10 KOMIIETEHTHOTO CYIOBOT'O OpPraHy 3a HasBHOCTI OOTPYHTOBAHOI MiO3pH Y
BUYMHEHHI HEIO MPaBOIOPYILIEHHs a00 SIKIO OOIPYHTOBAHO BBAXKAETHCSI HEOOX1THUM
3armo0irT BAMHEHHIO HEO IPaBOIIOPYIICHHS UM i1 BTedi MiC/IsT HOro BUNHEHHS,

6) 3aKOHHC 3aTPpUMaHHAL. .. IICUX1YHO XBOpHX...;
L

168. 3asBHUK TaKOX CKap>KUBCSI HA HEIOCTYIHICTh Ui HBOTO CYAY, A0
KOMITETEHIIIT SKOTO HaJCKHUTh TEpPEeBIpKa 3aKOHHOCTI  IMOJAJIBIIIOTO
TpUMaHHS 3asBHUKA miJ BapToto B CI30 Ta nmcuxiaTpuyHid JiKapHi. Y 1UX
CKaprax 3asBHHMK IOCWIaBcs Ha TyHKT 4 ctarri 5 KosBenii, sxuit
nependayvae:

«Kosxen, xoro mo30aBjieHO CBOOOAM BHACIIOK apemuTy ado TpUMaHHS Iix
BapTOI0, MA€ MPABO IHIIIFOBATH MPOBAKCHHS, B XOJi SKOr0 Cya 0e3 3BONKaHHS
BCTAHOBJIIOE€ 3aKOHHICTh 3aTPUMAaHHS 1 NPUIMaE PIllICHHsS PO 3BUIbHEHHS, SKIIO
3aTpUMaHHS € HE3aKOHHUM).

A. lIloao npuiHATHOCTI
1. Tpumanns nio eapmoro ¢ CI30

169. Vpsa noBoauB, IO HIECTUMICAYHUN CTPOK CTOCOBHO CKapr
3asgBHUMKa 3a myHkTamMd | 1 4 crarti 5 KonBeHuii Ha cTBepmXKyBaHi
MOpYILIEHHS MiJ Yac TpuMaHHs ioro mig Baptoro B CI30 nouas cimuBaty 13
17 munasa 2002 poky, xonu 3asBHUKA 3BUIbHWIM 13 CI30, Toxi Ak 3asBYy 10
Cyny nonano 29 rpyauas 2003 poky. OTxe, CKaprd CTOCOBHO TPUMAHHS T
BapTot0 B mepion 3 15 uepBHs no 17 mumas 2002 poky clifi OTOJIOCUTH
HENPUWHATHUMU 3 OTJISIAY HA HEIOTPUMAHHS CTPOKY.

170. 3asBHUK CTBEpIKyBaB, L0, X04a HOro MPEACTAaBHUKHU 3HAIU PO
Horo apemr 1 TpuMaHHs miJ BapToio y kBiTHI 2002 poKy, BOHU JTOMOTJIHCS
JOCTYIy /0 MarepialliB po3CligyBaHHS CTOCOBHO mocanoBux ocio CI30
nmume 14 mucronaga 2003 poky, a oTke, caMme 3 Ii€l JaTH CIiJ MOYUHATH
OOYHCIIEHHS IECTUMICIYHOTO CTPOKY CTOCOBHO LIUX CKapr.

171. Cyn Haramye, 110 3TiHO 3 YCTaJICHOI MPAKTHKOIO KOHBEHITIHHUX
OpraHiB y BHIAJKY BIACYTHOCTI JOCTYIMHHMX HalllOHaJbHUX 3aco0iB
IOpUAMYHOTO 3aXHCTy MIECTUMICAYHUM CTPOK IIOYMHAE CIUIMBATU 3
MOMEHTY BUYMHEHHS OCKap>KyBaHUX [IiH, 5K, IK CTBEPIKY€EThCS, CTAHOBJIATD
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nopyueHHss KoHBeH1ii; ane, Ko WAETbCs MPO TPUBAIOUY CHUTYaIlil0, TOAI
CTPOK TOYMHAE CIUIUBATH 3 MOMEHTY INpPUIIMHEHHs Takoi curyauii (IuB.,
HaIpUKIIaJ, CpaBy «AHTOHEHKOB Ta IHUI NPOTH YKpaiHu» (Antonenkov
and Others v. Ukraine), Ne 14183/02, m. 32, Big 22 nuctomnaga 2005 poky).

172. Ckapru 3asBHHKa 3 TMOCWJIAHHSM Ha CTaTTIO 5, SIKI CTOCYIOTHCS
fioro momepeAHbOro yB’s3HEHHS y mepiox ao 17 mumas 2002 poky,
IPYHTYIOTbCSI Ha MOro TBEpIKEHHI, IO 3aCTOCYBAHHS BIAMOBITHOTO
HAI[IOHAJILHOTO 3aKOHY (AMB. MyHKTH 62—69 1 76—79 BuIIe) NpHU3BENIO 10
Toro, 1o Horo Tpumanu B CI30 moBie, HIX 11e epe0a4eHo BiMOBITHOIO
nocraHoBoro cyny. Ha mifcraBi myHKTy 4 cTtarti 5 BiH JOBOAMB, IO
HaI[lOHAJIbHE 3aKOHOJABCTBO MO30aBISUI0O HOTO MOMKIIMBOCTI OCKap)KUTH
cBoe yB’si3HeHHA B CI30 3 mocunanHsM Ha menudHi miactaBu. OOuBI i
CKaprd  BHKIWKaHI  yMOBaMH, BCTAHOBJICHUMH  HAI[lOHAIBHUM
3aKOHOJIaBCTBOM, BiJ AKHX He OyJo 3aco0y ropuauuHoro 3axucty. Crpasii,
3asBHUK CTBEP/DKYBaB, MI0 HOTO TPEACTABHUKH OTPUMAIH JIOCTYI JI0
MatepianiB crpasu juie 14 mucromaga 2003 poky, ane ned ¢akt — 3
OIJIAMy Ha T€, MO0 TPEACTAaBHUKU 3HAJIM PO 3aTpUMaHHS 1 TPUMAaHHS
3asgBHUMKa miag BapTolo B 2002 pori, — He MOXXHa BPaxOBYBaTH IpH
BH3HAYEHHI TOTO, YX OYJIO CKapry MoJlaHo B Mexax cTpoky. Kpim Toro mpo
nepeBeneHHs 3asBHUKa 13 CI30 marip moBigoMuiau HeBAOB31 micis 17
munHs 2002 poky, Toai sk ii mepmioro gucra Oyno mogaHo jgo Cyay 29
rpyaas 2003 poky, ToOTO OiibIlle HiXK Yepe3 LIICTh MICALIB MiCis TOTo, SK
BOHA OJiepKaJa Iro iHhopmarrio.

173. TakuM YMHOM, 3a3HaY€HI BHILE CKapru Oyio MOJaHO MiCis CILTUBY
MIECTUMICSYHOTO CTPOKY, BCTAaHOBJICHOTO MyHKTOM 1 ctaTTi 35 KonBeniii, 1
BOHM MalOTh OyTH BIAXWJIEH] BIAMOBIAHO /10 MyHKTY 4 cTaTTi 35.

2. IIpumycoea cocnimanizayis 3a16Huxa
a. llynkr 1 crarrti 5 KonBenuii

(i). Tpumannsa 3aa6HUKa 6 NiKapHi i3 7 aunHs 0o 6 cepnus
2003 poky

174. Cyn 3a3Hauae, 0 cKapra 3asBHUKA Ha MijAcTaBl MyHKTY | cTaTTi 5
CTOCOBHO HOTO MPUMYCOBOI rocmitanizarii y nepion i3 7 mumas 2003 poky,
ko KOMIHTEpHIBCBKMH CyA CKacyBaB IIOCTAaHOBY IpO MPUMYCOBE
mikyBaHHsA, 10 6 ceprHs 2003 poky, Konu TOM cammid cyx 3000B’s3aB
MIPOBECTU CYJOBO-TICUXIATPUUHY €KCIIEPTU3y B 000B’I3KOBOMY MOPSIKY, HE
€ SIBHO HEOOTIPYHTOBAHOIO y 3Ha4eHHI MyHKTYy 3 crarTi 35 Konsenmii. Cyn
TaKOXX BBaXKae€, L0 ISl CKapra He € HENPHUUHATHOI Ha OyJb-sKUX 1HIINX
IiJCTaBax.

(ii). Ilozbasnenus 3as8HuKa c60000U y 383Ky 3
NPUMYCo8UM JIKy8auHaM nicias 6 cepnus 2003 poky
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175. 3rigHo 3 mocraHoBOlO KoMIHTEpHIBCHKOTrO cyny Bif 6 ceprHs
2003 poxy 3asgBHMK TPOXOJMB Yy JIKapHI CTalliOHapHy CYIOBO-
NICUXIaTpUUHY eKclepTudy, ska TpuBaia a0 | BepecHs 2003 poky. 2
BepecHss 2003 poky 3asBHHMKAa 3BUIBHWIN. 3asBHUK CKap>KUBCSH, IO
1o30aByIeHHs HOTro cBOOOAM MPOTATOM LIBOTO MEpPIOAYy He OYIo 3axX0JioM,
NPONOPLUIHHUM 10 MOCTaBJICHOI METH. YPSAI JOBOJMB, IIO MO30aBICHHS
3asiBHMKa CBOOOAM TMPOTATOM IBOrOo TMepiogy Oylo 3aKOHHHM 1
OOTPYHTOBAHHM.

176. Cyn Haranye, o DyHKT | cTaTrTi 5 MICTUTh BUYEPITHUN TMEpETiK
mijicTaB, Ha SIKMX J03BOJICHO 1M030aBiieHHs cBoOoau. IIpoTe 3acTOCOBHICTD
oAHi€l migcTaBU HEOOOB’S3KOBO  BHKJIIOYAE 3aCTOCOBHICTH  1HIIION,
3aTpUMaHHs (TPUMaHHS il BapTOI0) MOKE, 3aJIEXKHO BiJ] IEBHUX 0OCTaBUH,
OyTH BWMpABIaHUM 3a OUIBII HDK OJHUM TIAMYHKTOM (IWB. JIS
nopiBHsAHHS crpaBy «l'apkmanH npotu Ectoui» (Harkmann v. Estonia),
Ne 2192/03, 1. 32, Bix 11 nunusa 2006 poky). Y cnpasi, 10 pO3MIISIAETHCS,
3asBHUK OyB 3000B’A3aHUH, 3 orisiny Ha BuMoru crarti 205 KIIK, mpoiitu
CTalllOHAapHY CYJIOBO-IICUXIATPUYHY €KCHEPTU3y, Ky CYyJA MpPU3HAYUB Yy
3B’A3KY 3 KPUMIHAJBHUM PO3CIiyBaHHAM CTOCOBHO Hboro. Cyja BBaxae,
o 1e 1mo30aBieHHs 3asgBHHMKA CBOOOJM MOKE OYTH PO3IVISIHYTO Y CBITII
mianyHkTiB (b) (¢) i (e) myHkTy 1 ctarti 5 KonBeHii.

177. bepyun no yBaru mopaHi nokasu, Cyn He BOauae mijcTaB Jyist
BHCHOBKY, 1110 1T030aBJI€HHS 3asBHHKa CBOOOJM y mepiof i3 6 cepmHs 110 2
BepecHs 2003 poky Oyn0 «HE3aKOHHHUMY», OCKUIBKH HE TPYHTYBAJIOCS Ha
BIJIMIOBITHUX MOJIOKEHHAX HAlllOHAJLHOIO 3aKOHOJABCTBa. Tak caMo BOHO
He OyJl0 ¥ CBaBUIBHHUM YW TakuM, WI0 Oyl0 3aIMCHEHO 3 SKOKOCh
MIPUXOBAHOIO METOI0 Y MOPYIIEHHS MYHKTY 1 CTarTi 5, B3ATOr0 B NMOETHAHHI
31 ctarrero 18 Konsenii.

178. OTxe, 1g 4acTUHA 3asBH € SBHO HEOOIPYHTOBAHOIO y 3HAYEHHI
nyHKTY 3 crarti 35 KonBeHIii 1 ToMy Mae OyTH BiIXWUJIE€HA BIATOBITHO J0
NyHKTY 4 cTatTi 35.

b. Ilynkr 4 crarri S KonBenuii

179. Ypsin noBoauB, 110 3asBHUK MaB MOXKJIMBICTb OCKap»KUTH CYAOBY
[IOCTAHOBY MpO TMpPHU3HAYEHHS HOMY HPUMYCOBOIO MCHXIaTPUYHOTO
nikyBaHHs. ToOTO 3asBHUK HE 3pOOMB YCHOTO TOTO, IIIO MiT O 3pOOUTH IS
BUYEpIAaHHS HallOHAJBHUX 3ac00iB IOPUAMYHOIO 3aXUCTY, SIK LHOTO
BuMmarae crarts 35 KouBeHmii, TomMy ¥HOro ckapry ciig OTOJOCHUTH
HENPUIHATHOO. 3asiBHUK 3allepeyyBaB L€l apryMeHT.

180. Cyn 3a3Hauae, 1m0 3asSBHUK OCKapKye€ HE TEpBICHE PINICHHS PO
HOro MpUMYCOBY TOCHITami3alliio, a Te, M0 BiH M030aBIEHUI MOXKIUBOCTI
IHIIIFOBaTH  CyJOBHWH  KOHTPOJb 3aKOHHOCTI Ta  OOTPYHTOBAaHOCTI
MOJAJIBIIOr0 1M030aBjieHHsT HOoro cBoOOAM Yy 3B’SI3KYy 3 NPUMYCOBUM
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nikyBa"HsAM micast 7 nurnHg 2003 poKy, KOJM MOCTAaHOBY MPO TPHUMYCOBE
JiKyBaHHs Oyno ckacoBaHo. OTxe, 3arepedeHHs: Mae OyTH BiIXHIICHO.

181. Cynm BBaxkae, moO Isi cKapra HE € SIBHO HEOOIPYHTOBAHOIO Y
3HavyeHH1 myHKTy 3 crarTi 35 Konsenuii. Cya Takox 3a3Hayae, 1110 BOHA HE
€ HETIPUIHATHOIO Ha SKUXOCh 1HIINX MiJCTaBaXx.

B. CyTts cipaBu
1. IIynkm 1 cmammi 5 Koneenyii

182. 3assBHUK CKap>KHBCS, IO MO30aBIEHHS MOTO CBOOOAM Y Tepion i3
7 nunas 2003 poky 10 6 cepnas 2003 poky Oyin0 HE3aKOHHUM.

a. [Tonanus cropin

183. Vpsin moBoauB, mo mocraHoBa KOMIHTEpHIBCHKOTO Cyny Bim 5
munHs 2002 poky Tpo OPUMYCOBY TOCHITali3alliio  3asBHUKAa B
MICUXIaTPUYHY JIiKapHiO Oyna 3akoHHO0. 28 motoro 2003 poky e cyn
NeperisaaB MOCTaHOBY NMPO NMPUMYCOBE JIIKYBaHHS 1 MOJOBXKUB CTPOK ii
guHHOCTI. 7 JymmHA 2003 poky KoMiHTEpHIBCHKHIA CyJ CKacyBaB IIfO
nocra”oBy. [Ipore, 3a iHpopMmariero Ypsay, Lie pillieHHs CTajl0 OCTaTOYHUM
mume 22 munast 2003 poky, TOOTO 31 CIITMBOM I’ ITHAALUSATHACHHOTO CTPOKY
JUIs TiofaHHs anensnii. HacTynmHoro AHS KOMi0 LBOTO PIllIEHHS 3 Ti€0
caMoI0 JaToro OyJo BiAmpaBieHO a0 JikapHi. Jlo JikapHi BOHA HaailILIA
muie 4 cepnas 2003 poky, 1 3a 3aTpUMKY, [0 BUHUKIIA, JAepKaBa HE HEcCe
BiJINIOBITAJIEHOCTI. YPsiZ CTBEPKYBaB, IO JIKAPHA BHPIIIAIA BiAKIACTH
3BUIBHEHHS 3asBHUKA 11 HA JIBA JTHI, OCKUIbKH HEOOX1IHO OYJI0 JOTpUMATH
BUMOTH Haka3y MiHicTepcTBa 0XOpoHU 310poB’st Ne 346/877, 3rimHO 3 SIKUM
JmiKapHS TOBUHHA Oyna 3a3[Jaieriib MOMEPEAUTH MUTIIII0 TPO BUIUCKY
MICUXIYHO XBOPOi ocodu. 6 ceprHs 2003 poxy KoMinTepHIBChKHIT Cy BUHIC
[IOCTAHOBY MpPO  MPOBEACHHSA  CTAllIOHAPHOI  CYJOBO-TICUX1aTPUYHOI
eKCTIIepTH3H 3asBHUKA, CAaHKI[IOHYBABIIM TaKUM YHMHOM I1030aBIICHHS HOTO
ceobomun 1o 1 BepecHs 2003 poky — JOHS, KOIMU €KCHEpTU3y Oyio
3aKIHYEHO.

184. AnpTepHaTHMBHMII aprymMeHT VYpsay MoJAraB y TOMY, IO
no30aBieHHsT 3asBHUKAa cBoOomm i3 7 mumaA 10 6 cepmHs 2003 poky
BUIIPABAOBYBAJIOCA HEOOXIAHICTIO TPOXOKEHHS HHUM CTalllOHApHOI
CYJOBO-TICUXIaTPUIHOT €KCIIEPTHU3H BIMOBIAHO 10 TIOCTAHOBH BiJl 7 JIHITHS
2003 poky abo moctaHoBM MockoBcekoro cyay Bif 28 tpaBHs 2003 poky
Ipo TPU3HAYEHHS  3aABHUKOBI  CYIOBO-TICHXIATPUYHOI  EKCIIEPTH3H
BignosigHo oo ctarTi 258 LIIK.

185. 3asBHUK CTBEpKYBaB, IO 11030aBIICHHS HOTO CBOOOH 13 7 JHITHS
1o 6 ceprnast 2003 poky He TpyHTYBajocs Ha YMHHINA CyIOBii MOCTaHOBI, y
3B’S13KY 3 YMM BOHO OyJI0 HE3aKOHHUM.
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b. Ouinka Cyay

186. I3 17 nunnst 2002 poxy 3asiBHUK ITPOXOJUB CTAI[lIOHAPHE JIIKYBaHHS
B JikapHi. CyJ0By MOCTaHOBY MpO MPUMYCOBE ICUXIATPUYHE JIIKyBaHHSI
3asBHMKA Oyno ckacoBaHo 7 munHs 2003 poky. Aje 3asBHHKa He
BUMUCYBaNU 3 JikapHi 10 6 ceprus 2003 poky, konu KomiHTepHIBChKUN
CyJl IPU3HAYUB CTAI[IOHAPHY MCUXIATPUYHY €KCIIEPTHU3Y 3T1THO 31 CTATTEI0
205 KIIK.

(i). ITlozbaenenns s3aseHuxa ceob6oo0u iz 7 00 22 jnunws
2003 poky

187. Ypsan noBoauB (auB. myHKT 183 BuIle), 110 IOCTaHOBA CYIy BiJl
7 munast 2003 poky ctana ocratouHoro jumie 22 smnHsa 2003 poky, Konu
CTPOK JUIsl TOJIAHHS amessmii CIUIMHYB. 3asBHUK HE OCIIOPIOBAaB Take
TPaKTyBaHHS HaLllOHAJIBHOTO 3akoHy, 1 Cyn, 3BaKaroud Ha MOJOKEHHA
ctarti 402 KIIK, B34Ti y noeaHanH1 3 nonoxeHHsMu ctateit 349 1424 KIIK
(muB. mynktu 72, 73 1 75 Bumie), He BOadae MiACTaB HE MOTOIUTHCS 3
aprymMeHTamMu Ypsay. Orxe, MIACTaBOIO JUIsl 1MO30aBJICHHS 3asBHUKA
CBOOO/IM MPOTATOM 3a3HaUEHOro Nepioy Oyia nmocraHoBa Bif S5 numHs 2002
POKYy, siKa 3ayumianacs Y4uHHoI0 10 22 munHs 2003 poky, KoJau pillieHHsS Ipo
il ckacyBaHHS CTaJI0 OCTaTOYHUM. ToMy NMyHKT 1 CTarTi 5 MpOTATOM LIHOTO
nepioy MopyueHo He 0yJo.

(ii). Ilozbasnennsn 3asenuxa ceob6oou 3 22 aunua 0o 6
cepnus 2003 poky

188. loxo mo36aBneHHs cBOOOAM y mepiof 13 22 nunHs 10 6 ceprHs
2003 poky, Ypsa A0BOAWB, MO MIACTABOIO ISl I[LOTO OYyJH IOCTAaHOBH
MockoBcekoro ta KominTepHiBchkoro cyniB Bia 28 TpaBHs 2003 poky i
7 munas 2003 poky, BIAMOBIIHO, 1 IO CTPOK M030aBiieHHS cBOOOAU Oyio
MOMOBXKEHO Yy 3B’S3KY 3 HEOOXIAHICTIO BHUKOHAHHS  BiAMOBITHUX
aaMiHicTpaTUBHUX popmanbHocTel. Cyn po3risHe 11l apryMeHTH 10 4ep3i.

189. IlocranoBoro MockoBchkoro cyny Bif 28 TtpaBHs 2003 poky
3asiBHUKOBI OyJIO MPU3HAYEHO CYA0BO-TICUXIaTPUYHY €KCIIEPTHU3Y Yy 3B’S3KY
3 LMBUIBHUM MPOBAKEHHAM BianosigHo 1o ctarti 258 HIIK (auB. myHKT
83 Bumie). Crarts 258 mpsimo He mepeadadae MOMKIHUBOCTI MO30aBIICHHS
cBOOOJM, 1 HEMAa€ CBIIYEHb TOrO, L0 CBOIM pIlIEHHSAM BiJ 28 TpaBHA
2003 poky cyn maB Hamip mo30aBuTH 3asBHHKa cBoOoau. Otxe, Cyn He
MO’KE TMIOTOAUTHUCS 3 I0BOJOM Ypsy, IO 1M030aBJIeHHs 3asiBHUKA CBOOOHN 3
22 nmunHA g0 6 ceprnHs 2006 poky 3I1HCHIOBANIOCS Ha MiJICTaBl MOCTAaHOBH
MOCKOBCBKOTO Cyly Y OyJI0 CaHKI[IOHOBAHO IIUM CY/IOM.

190. [lono aprymenty Ypsay npo Te, mo 3 22 aunHg A0 6 ceprHs
2003 poky 3asBHUK OyB Mo30aBieHHMII CBOOOAM HA MIiJCTaBI TMOCTAaHOBH
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KominTepniseskoro cyny Bia 7 nunua 2003 poky, Cyn 3ayBaxye, 1o It
MOCTAaHOBA JIMINIE CKAacOBYBaja IIOCTAHOBY PO NPUMYCOBE JIKYBaHHS,
MICTHJIa PEKOMEHJIAIII0 BITHOBUTH IMPOBA/KEHHS Y KPUMIHAJIbHIA CIpaBi
3asBHMKAa Ta BKa3iBKy IpO HEOOXITHICTb TMPOBEACHHA ICUXIaTPUYHOI
eKCTIEpTH3M CTOCOBHO 3asBHUKA. TaKy TOCTaHOBY HE MOXHA BBaXXaTh
pillleHHsIM, $KE CaHKIIOHye TM030aBjieHHs CBOOOAM, 1 BOHa HE MOXe
CIIyTYBaTH TPABOBOIO MIACTABOIO JUISI MTPOJAOBXKECHHSI TPUMaHHS 3asBHUKA B
Takux ymoBax micis 22 nunas 2003 poky.

191. VYpsa BBaxkaB, mo MM030aBJICHHS 3asBHUKA CBOOOJM MPOTATOM
3a3HAYEHOTr0 Mepioay OyIo HACHiAKOM MOBUTHHOI JTOCTaBKH KOIMii CyI0BOL
noctanoBu BiJ 7 nunHsA 2003 poky 3 KomiHTepHIBCHKOIO cyay A0 JiKapHi
Ta HEOOXIAHOCTI TMOMEepPEeIUTH KOMIIETEHTHI OpraHd IpO 3BUIBHEHHA
MCUXIYHO XBOpoi ocobu. Cya posrisgae el apryMeHT sIK Takui, IIo
MiATBEPIKYE, 10 32 TUX OOCTABUH MiJCTaBOIO JJIs 1M030aBICHHS 3asBHUKA
cBoOoaM 3anuianaca nocraHosa Bif 5 nunHs 2002 poky. Cy MOBTOPIOE,
10 aMiHICTpaTUBHI (POPMAIBHOCTI, OB’ sI3aH1 31 3BUTbHEHHSM, HE MOXYTb
CIIYI'yBaTH BWIIPABJAHHIM 3aTPUMKHU OUIbINEe HIK Ha KiUThbKa TOAWH (JIMB.
cnpaBy «HikonoB npotu bomrapii» (Nikolov v. Bulgaria), Ne 38884/97,
m. 82, Big 30 ciuna 2003 poky; AMB. TakoX pilleHHS y crpasl «Jlxyis
Masuoni npotu Iranii» (Giulia Manzoni v. Italy) Bin 1 numas 1997 poky,
Reports of Judgments and Decisions 1997-1V, m. 25; y cnpasi «JlaGita
mpotu Iramiiy [GC], Ne 26772/95, n. 172, ECHR 2000-IV, Ta y cnpasi
«KBinH npotu ®panuii» (Quinn v. France) Bix 22 6epe3ns 1995 poky,
cepig A, Ne 311, m. 42).

192. bepyuu A0 yBaru BiJICYTHICTh MOSCHEHb BIANOBITHUX MOIIH, SKi
MoOrIM © CBIMUMTH Tpo MpoOiieMH 3 TNepeiaHHsAM iH(opmamii Mix
KoMiHTepHIBCHKUM CyZIOM 1 JIiKapHEI0 abo MIXK JIIKapHEIO Ta BiAMOBIIHUM
BigiioM Miminii, Cyn BiAXWIs€ apryMeHT Ypsay Mpo Te, 0 M030aBIeHHS
3asBHUKa cBOOOaM y mepion 3 22 munHsa n0 6 cepmHs 2003 poky Oyio
BUIIPABJIaHUM i KyTOM 30py MyHKTY 1(e) cTarTi 5.

193. 3a mux oOcTaBMH MOAaiblIe TPUMAHHS 3asiBHHMKA B JIKapHi B
yMOBax 1Mo30aBlieHHs] CBOOOJM MICJIsl CKaCyBaHHS CYIOBOi MOCTaHOBH PO
HOro MpUMycOBe TICHXiaTpUYHE JIIKYBaHHS HE MOKHA BBKATH MEPIIMM
KPOKOM y BUKOHAHHI IIOCTaHOBM MPO HOro 3BUIBHEHHS 1, OTXKE, pO3IisiaTH
K 3axifl, SIKHIl BUIPABIOBYETHCS MIAMYHKTOM 1(€) uM OyIb-SKUM 1HIIUM
MiJITYHKTOM CTaTTi 5.

194. Otxe, y 3B’53Ky 3 IUM OYJI0 MOPYIIEHO MyHKT 1 cTaTTi 5.

2. Ilynkm 4 cmammi 5 Koneenyii

195. Ilocunatounce ©Ha myHKT 4 ctarri 5 KonBeHIi, 3asBHHK
CKapXuBcs, mo y nepiog i3 7 mumHa 2003 poky, Koiau Oyino cKacoBaHO
CYJOBY IOCTaHOBY IIPO MPHUMYCOBE IICUXIaTpUUYHE JIKyBaHHS, 10 BUITUCKU 3
mikapai 6 cepnHs 2003 poky BiH HE MaB MOXJIIUBOCTI IHIIIIOBAaTH
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MPOBAPKCHHS ISl TIEPEBIPKH CYIJCI0 3aKOHHOCTI TO30aBJICHHS HOTO
cBoboaN.

196. VYpsan noBoauB, IO MUTaHHS MpPO MPUMYCOBE ICHUXIaTpPUUHE
TMKyBaHHS 3asBHHMKA HAIIOHAIBHI CYAM PO3TISAaNd JBi4i — Ha MiACTaBl
3asB, K1 OyJI0 MOJAHO MICHs TOTO, SK BIAMOBIIHI JIIKapi MPOBETU MEIUYHI
JOCIIJKeHHST 3asgBHUKA. [locuiarounch Ha HEOAHOPA30BICTh 3/1MCHEHOTrO
CYZOBOTO KOHTPOIIO 3aKOHHOCTI 3aCTOCYBaHHS /IO 3asBHHUKa MPUMYCOBHX
3aX0J[IB MEJMYHOIO XapakTepy, Ypsa IOBOAMB, IO MYHKT 4 craTTi 5
MOPYIICHO HE OyI0. 3asBHUK 3 IIMM HE ITOTOJIKYBaBCSI.

197. Cyn 3BepTae yBary Ha Te, IIO BiH YK€ pPO3TJSAaB CHCTEMY
MEepIOMYHOTO CYJAOBOIO KOHTPOJIIO 3aKOHHOCTI M030aBieHHS cBOOOIM Ha
migcrasi crateil 19—22 3akony «IIpo ncuxiaTpuyHy J0MOMOTY» 1 PO3ALTY
34 KIIK y cBoemy pimeHHl y crpaBl «['opmkoB npotu YKpaiHm»
(Ne 67531/01, mynktu 37—46, Bing 8 nucronaga 2005 poky), B IKOMY BiH
3a3HaYMB:

«44. Cyn moBTOpIOE, IIO KITIOYOBA TapaHTis, mepexdadeHa MyHKTOM 4 craTTi 5
KouBeHLii, nosisirae B ToMy, 1110 0ocoba, IPUMYCOBO TOCIITATi30BaHa 3 METOIO MCHXiaTPUIHO-
TO JIKYBaHHs, TIOBUHHA MaTH NPaBO JOMOITHUCS, 3 BJIaCHOI iHILIaTUBH, CyJOBOrO KOHTPOJIIO
3aKOHHOCTI TaKoro 3axoxy (IuB., HaIpUKJIAJ, pilleHHs y crupaBi «Mycsi nportu Ilombiri»
(Musial v. Poland) Bin 25 6epe3nst 1999 poky, Reports 1999-11, . 43, Ta 3ragane Buiue pi-
meHHs y cnpasi «PakeBuy nportu Pocii» (Rakevich v. Russia), n. 45). Omxe, IyHKT 4 cTaTTi
5 BuUMarae mepenyciM HasBHOCTI HE3aJIEKHOTO NMPABOBOTO MEXaHI3My, KM aB OM MOXKIIH-
BICTh 3aTpUMaHill (B3sTill mig BapTy) ocoli MOCTaTH Mepea CyAJACi0 JUisi BU3HAYCHHS HUM
3aKOHHOCTI TIOJIAJIBIIIOT0 TPUMaHHA 11 i BapToro. JlocTymn Takoi ocoOu 10 Cyasi He MOBUHEH
3ajIe)KaTy B 10OPOi BOIi OpraHy, sIKHii 31iiicHIO€ 11 3aTpUMaHHs (TPUMaHHS IIiJ BapToIo), Ta
BiJI pO3CYyy MEIMYHHX MPALiBHUKIB YK JMIHICTpALlil MEHYHOT YCTAaHOBH.

45. Xoua mpaBoBHi MeXaHi3M, Nepen0adyeHnii YNHHUMA Ha TOW Yac crartsamu 19—22
3akony Ykpainu «[Ipo meuxiatpuuny nomomory» Ta posainom 34 KpuminanbHo-mporecya-
JIBHOTO KOJEKCY (...) 1 3riZHO 3 SIKMM Ma€ 3iHCHIOBATHCSI aBTOMATHYHE IONPOBA/KECHHS IICH-
XIYHO XBOPOi 0COOH 10 Cy/li, CTAHOBUTDH BaXKJIUBY TAPaHTIIO MIPOTH CBABLIBHOTO MO30aBIICH-
Hs CBOOOJIM, CaMOro mo co0i WOro HeJOCTaTHHO. Taki JOMATKOBI rapaHTii HE BHKIIIOYAIOTh
HEeoOXiHOCTI 3a0e3nedeHHs Takiil 0co01 He3aJIeKHOTo IpaBa Ha 0COONCTE 3BEPHEHHS.

46. Cyn noxXoIuTh BHCHOBKY, IO 3asBHUK HE MaB MPaBa iHII[IFOBATH MPOBAKECHHS IS
MepeBipKd CyIoOM — sK LpOro BHMarae myHKT 4 crarri 5 KoHBeHmii — 3aKOHHOCTI
MOJAJBIIOr0 M030aBICHHS HOro cBOOOAM y 3B SA3KY 13 3aCTOCYBAaHHSM IMPUMYCOBHX 3aXOJiB
MEJIUYHOTO XapakTepy. OTxe, MaJlo MicIie TIOPYIISHHS IbOTO MOJOKESHHS».

198. 3agBHuka mno30aBunM cBOOOAM BIAMOBIAHO JO0 THX CaMHX
MOJIOKEHb 3aKOHOAABCTBA, 10 i maHa ['opmikoBa, i Cyn He BOavae miacTaB
JUIS BIIXWUJICHHS BiJI CBOiX BHCHOBKIB y 3rafjaHoMy Buile pimenHi. OTxke,
Cyn BBaxae, mo OyJi0 MOPYIIEHO MyHKT 4 CTaTTi 5 y 3B’S3Ky 3 THM, IO
3assBHUK HE MaB MOXIIMBOCTI IHIIIOBATH MPOBAKEHHS ISl TEPEBIPKH
CYAOM 3aKOHHOCTI HOTO TPHMYCOBOTO JIIKYBaHHS Yy IICHUXIaTPUIHOMY
3aKJIal.

199. OTxe, Oyso mopyireHo myHKT 4 cratti 5 KoHBeHtrii.

V.3ACTOCYBAHHS CTATTI 41 KOHBEHILIII
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200. Crarrs 41 KonBeniii nependavae:

«xmo Cyn Bu3Hae ¢akt nmopymeHnHs KoHBeHIIT a00 MPOTOKOIB 10 Hel i SIKIO BHYTPI-
IHe TpaBo BixnoBixHOI Bucoxoi JlorosipHoi CropoHH nepenbadae JMIIe 9acTKOBE Bif-
mkonyBanHs, Cyn, y pa3i HeoOXiTHOCTI, Hala€ MOTEPIUTIH CTOPOHI CIpaBeUINBY caTHC(a-
KLIIO».

A. IIkoxa

201. 3rigno 3 npaBusoMm 60 Permamenty Cyny Oynp-sika BHMOTra
cripaBeMBoOi caTucakiii Mae OyTH BHKJIAJECHA 32 OKPEMHMHU IYHKTaMH 1
MoJlaHa B MHUCHMOBIH (opMi pa3oM 3 BIANOBITHUMH HiATBEPKYBaIbHUMH
JOKYMEHTaMH; y pa3i HeBUKOHAHHS wi€l ymMmoBH Cyl Ma€ mpaBo BIIXMIUTH
BHUMOTY TIOBHICTIO a00 YaCTKOBO.

a) mamepianbHa wKooa

202. 3asBHMK HE BHCYHYB Yy Me€XaX BCTAHOBJIEHOTO CTPOKY OJHHX
BHMOT 32 IIUM MYHKTOM, ToMy CyJ1 HE IPU3HAYAE HISKOTO BiIIIKOyBAHHS.

b) mopanvra wkooa

203. 3asBuuk Bumaras 20 000 eBpo KOMIEHcallil 32 MOPaJIbHY LIKOJY.
Moro mpencraBuuk, mani Kyuepyk, okpemo mis cebe Bumaraza 10 000
€BPO.

204. Yps BBakaB 110 BUMOT'Y HEOOIPYHTOBAHOIO Ta HETIOMIPHOIO.

205. CrocoBHo BuMor naHi Kyuepyk (marepi 3asBHuka) Cyn 3a3Hayae,
o cratTs 41 He nepeadadae MOKIIMBOCTI IPU3HAYEHHS! KOMIIEHCAIli1 Oyab-
SKUM 1HIIAM oco0am, OkpiM noteprinoi croporu. Tomy Cyn BiAXWISE 1110
BHUMOTY.

206. Cyn Bkazye Ha copMyTbOBaHHUI HUM BHIIE BUCHOBOK, III0 OpTaHU
BJIAJM TiAJIaNH 3assBHUKA HETIOJACHKOMY M TaKOMY, 1[0 IPUHUXKYE T1THICTD,
MOBO/KEHHIO 1 HE MPOBEJH ONEPATUBHOIO Ta BIAKPUTOrO PO3CIiAyBaHHS,
ke 3amoBoyibHsI0 O Bumorm crtarti 3 KouBenmii. Takox Oyimo
BCTaHOBJICHO, 110 HOro mo30aBmiM cBOOOJM y mopymieHHs cratti 5. Taki
o0OcTaBUHU, HaWIMOBIpHIIlle, COPUYMHUIN 3aSBHUKOBI OUTb 1 CTpaXKIaHHS.
Buxomsun 3 nmx MipKyBaHb Ta 3 pPillIeHb B aHAJOTIYHHMX cHpaBax (IMB.,
HaNpUKIIaJ, 3rajaHl BUIllEe pillleHHS y cnpaBax HeBmepikuipkoro, m. 145;
Menemesoi, 1. 112; pimenns y cnpaBi «XynoiopoB mpotu Pociin
(Khudoyorov v. Russia), Ne 6847/02, . 224, ECHR 2005), Cyn, kepytouuch
MPUHIUIIOM CIIPaBeUIMBOCTI, NpUCyKye 3asBHUKOBI 20 000 eBpo sk
KOMIIEHCAIIII0 32 MOpPaJIbHY LIKONY.

B. Cynosi Ta inwi BUTpaTH
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207. 3asBHuk BuMmaraB 2500 eBpo KOMMEHcallii 3a CymoOBi Ta iHII
BUTPATH, MOB’sI3aH1 3 PO3IJILAOM CIPaBU B HALIOHAJBHHUX 1 KOHBEHLIHHUX
OpraHax.

208. Ypsa noBoauB, 10 L BUMOTra Oyrna HagmipHoio. Kpim Toro He
OyI10 ¥ MKOJHHUX CBITYEHB TOTO, IO Ii BUTPATH OyiH (DaKTHIHUMHU.

209. Cyn BBaxae, IO BHUTpaTH, TMOB’s3aHI 3 MPOBAKCHHIMH B
HAI[lOHAIPHUX 1 KOHBEHLIWHUX OpraHax, KOMIIEHCYBAaTH $IKi BHUMarae
3asBHUK, Oynu (aKTUYHUMU Ta HEMUHYYUMH 1 IO iX pO3MIp €
obrpyaroBannM. Tomy Cyn TpHUCYIKYye KOMIICHCAILIIO B IOBHOMY
3asiBI€HOMY po3Mipi, a came — 2500 eBpo, 1, micas BUpaxyBaHHs 3 €l
cymu 371 eBpo, siKi 3asBHUK ojepkaB Bin Paau €Bponu sk NpaBoBY
JIOTIOMOTY, PO3Mip KOMIIEHCAIlil, MPUCYKEHOI 3a Cy/l0BI Ta 1HII BUTPATH,
CTaHOBHUTH 2129 €Bpo IUTIOC BiMIIKOAYBaHHs Oyb-SKOTO IMOJATKy B pasi
HOT0 CTATHEHHS 3 IiE€T CyMHU.

Ha uux mincraBax Cyx 0JHOT0JIOCHO:

1. Jlonyuae 0o cymi cnpasu moniepeIHE 3anepeueHHs YPsAIy CTOCOBHO
e(EeKTUBHOCTI KPUMIHAIBHOTO PO3CIIyBaHHS CKapr 3asBHHUKA, MOJAHUX 3
nocwiianaaM Ha crtarti 3 1 13 Konsenmii.

2. QOconowtye NpUWHATHUMHU CKapru 3asBHUKA, TOJAHI Ha IiJCTaBl
crareii 3 1 13 KonBenuii, myakty 1 crarri 5 KoHBeHIii, CTOCOBHO
Mo30aBJIeHHsT 3asBHMKA CBOOOAM y mepion 13 7 aumHsS 10 6 cepmHs
2003 poky, Ta ckapry Ha mijgcraBi myHKTY 4 ctarti 5 KOHBEHIIT CTOCOBHO
BIJICYTHOCTI y 3asiBHMKAa MO>KJIMBOCTI OCKap>XKMTH 3aKOHHICTh IPUMYCOBOTO
JiKyBaHHS y TicuxiatpuuHiil mikapHi Ne 15 m. XapkoBa, a pemry 3asBu —
HENPUMHATHOIO.

3. I[locmanosnse, mo Oyno mopyireHo craTTio 3 KoHBeHIii y 3B’ 13Ky 3
Ha/JIMIPHUM 3aCTOCYBaHHAM cuiy npaniBHukamu CI30.

4. Ilocmanosnse, mo Oyio nopyireHo cTartio 3 KoHBeHIIIT y 3B 53Ky 13
3aCTOCYBaHHSAM JO 3asBHMKA HApy4YHUKIB IiJ] 4yac TpPUMaHHSI HOro B
Kaprepi.

5. Ilocmanoense, mo O0yino nopyieHo ctarTio 3 KonBeHii y 3B 53Ky 3
He3a0e3MeYeHHSIM HaJIe)KHOT MEAMYHOI TOTIOMOTH Ta JIIKYBaHHS.

6. Ilocmanosnse, mo Oyno nopymieHo craTTio 3 KoHBeHii y 3B’ 3Ky 3
HENPOBEJCHHIM HaJIEKHOTO PO3CIIyBaHHS CKapr 3asBHUKAa Ha YKOPCTOKE
MIOBOPKEHHS.

7. Ilocmanosnse, mo nyHKT 1 crtarri 5 KonBeHulii — y 3B’s3Ky 3
M030aBJICHHSM 3asiBHUKA cB0oOOU y miepiof i3 7 mo 22 numast 2003 poky —
MOpYILIEHO He 0YII0.
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8. Ilocmanosnse, mo O0yno mopymeHo myHKT 1 crarti 5 Konsentii y
3B’A3KYy 3 M030aBJIEHHSIM 3asiBHHKa CBOOOJM y mepion i3 22 aumHsA 70 6
cepriHg 2003 poky.

9. Illocmanosnse, mo Oyno mopymieHo MyHKT 4 cratti 5 KoHBeHmii y
3B’SI3Ky 3 BIJICYTHICTIO Y 3asBHUKa MO>KJIMBOCTI 1HILIIFOBATH MPOBAKEHHS
JUI TIEPEeBIPKM 3aKOHHOCTI MPHUMYCOBOTO JIKYBAaHHS y ICHUXIaTpUYHIN
nikapHi Ne 15 M. Xapkosa.

10. Ilocmanosnse, mo HeMae HEOOXITHOCTI B PO3IIISAI CKapry, MoIaHoi
Ha mizacrasi crarti 13 KouBenmii.

11. Ilocmanosnse:

@) 1O YIPOJOBX TPHOX MICSIIB BIJ AHS, KOJH II€ PIMICHHS
CTaHE OCTATOYHHUM BIJMOBIAHO 10 MyHKTY 2 ctarTi 44 KouBeHmii,
Jep>KaBa-BIAMOBIIaY TOBMHHA BHIUIATUTH 3asBHUKOBI TakKi CyMH
KOMIIEHCAIlIi:

i) 20 000 (mBamIATH TUCSY) EBPO — 32 MOPATLHY IIKOY;

ii) 2129 (AB1 THCSUl CTO OBAALATH J€B’SITh) €BPO — 3a CYAOBI
Ta 1HILI BUTPATH;

ii}) KOMIEHcalilo OyIb-SKOro MOJATKy B pa3i HOro CTATHEHHS
3 HaBEJICHUX BUIIIE CYM;

b) 110 3a3HayYEHi BUIE CYMU MAalOTh OyTH MEpeBEJeHI B OJUHU-
Il HAI[IOHAJIBHOI BAJIOTH JIepKaBU-BIJIMOBIIada 32 KypcOM, YHHHUM
Ha JICHb PO3PaxyHKY;

¢) 1o 31 CIUIMBOM 3a3HAY€HUX BHUIIE TPHbOX MICAIIB 1 J0
OCTaTOYHOTO pPO3paxyHKy Ha Ha3BaHI CyMH HapaxOBYBaTUMETHCS
OPOCTHI BIJICOTOK, IO JOPIBHIOE TPaHUYHINA KpEOUTHIM CTaBIi
€BpOoIEeiCcHKOro IeHTPAIbHOr0 0aHKy, YMHHIN y BIAMOBIAHUI nepion
HEBUKOHAHHSI WX TUIATEXIB, TUTFOC TPU BiJICOTKOBHUX ITYHKTH.

12. Bioxunse pemTy BUMOT 3asiBHUKA 10JI0 CIIPaBEAINBOI caTUC(haKIii.

VY4YyuHEHO aHIMTIMChKOI0 MOBOIO 1 MOBIJOMJIEHO MHCBMOBO 6 BepecH
2007 poky BiaMoBiAHO 10 MyHKTIB 2 1 3 mpasuiia 77 Pernamenty Cyny.

CriBen ®@isurinc, Ileep
JlopeHueH,
3acmynnux Cexpemaps Tonosa



