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Y cnpasi «KoBanb nporu Ykpainmw»
€Bponeiicbkuii cyn 3 mpaB moguHu (Ilepma cekumis) (mam — Cyn),
3aciJJal0yy NaaaToro, 10 CKIAAy SKOi yBIMIILIH:

n. K. JI. Po3axkic (C. L. Rozakis), I'osioBa,

m. JI. Jlykaiinec (L. Loucaides),

naHi ®. Trwakenc (F. Tulkens),

n. B. ByrkeBuu (V. Butkevych),

nani H. Baxuu (N. Vajic),

. A. Kosuep (A. Kovler),

nani E. Taiinep (E. Steiner), cyaxi,
ta nadi C. Hinbceen (S. Nielsen), 3actynuuk Cekperaps cekuii,
Ticist 0OTOBOpEHHS 3a 3aunHeHNMH J1BepuMa 28 BepecHs 2006 poky
MIOCTAHOBJISIE TAKe PIIIEHHS, 110 OYJIO YXBaJI€HO IOTO JIHS:

IMPOLEAYPA

1. CopaBy mnopymeno 3a 3asBoro (Ne 65550/01), momaHoro mpoTH
Vkpainn g0 Cyny BianoBigHo mo crtarti 34 KoHBeHIIi mpo 3axucT IpaB
JIOJUHYU 1 OCHOBOIIOJNIOXKHHUX cB0OOA (mami — KoHBeHIIisI) TpoMaIssHUHOM
Vkpainun 1. Bacunem ['aBpunoBuuem Kopanem (mami — 3asBHHUK) 12
#0BTHs 2000 poky.

2. 3asBuuka npeactasisiau 1. C. JlyHikoBcbkuil 1 1. A. BakyneHko,
a/IBOKaTH, 110 NMpakTHKYyloTh y Hautepi Ta B YkpaiHi BiAmoBinHO. Ypsn
VYkpainn (mami — VYpsa) OpeacTaBisuid Horo YMOBHOBaXKeHi, maHi 3.
BoprHoBchka Ta mani B. JIyTkoBcbKa, 3acTynHuk MiHiCTpa FOCTHUIII.

3. 3asBHUK CTBEp/XKYyBaB, LII0 YMOBHU MOT0 yB’SI3HEHHS, BIICYTHICTh Ha-
JISKHOTO JIIKYBaHHS Ta MeIW4HOi jaomomoru y mepiox 3 30 mucromana
1998 poky no 8 uyepBHsa 2000 poky Oyiau TakMMH, IO NPUHIKYBAJIH
TiIHICTh 1 cymepeuwsin nojioxeHHsM crarTi 3 Konsenuii. Bin Takox
CTBEP/KYBaB, 110 y HbOro He Oyn0 ePEeKTUBHUX 3ac00IB IOPUAUYHOIO
3aXMCTy IIOJO MOro CKapru BIAMOBIAHO 1O CTarTi 3, L0 CYyNEpeyuTh
crarti 13 KonBenmii. binbiie Toro, BiH CTBEpXKyBaB, 110 OyJI0 MOPYIIEHO
nyHKT 1 ctarti 6 KoHBeHuii, OCKUIBKM TNPOBa/PKEHHS Yy CIpaBi II0J0
3BEpHEHHS 3aCTaBU B JIOXOJ JICP)KaBH, CIUIAYEHOI IPYKUHOKO 3asBHUKA 32
Horo 3BUIbHEHHS, OyJI0 HECIIPABEAJTUBUM.

4. 3asBy Oyno nepempano 1o Jpyroi cexmii Cyay (myHKT 1 mpaswmia 52
Pernamenty Cyny). 3i ckiagy cekiii BiIMOBIIHO A0 MyHKTY | mpaBuia 26
Permamenty Cyny Oyno cTBOpEHO masnaTy, sika po3risijgaia crpaBy (TyHKT 1
cratTi 27 KoHBeHi).

5. Yxsanor Big 30 Oepesnss 2004 poxky Cyn BU3HaB 3asiBy YacTKOBO
IIPUHHATHOIO.

6. 3asBHUK 1 Y sl HaJadu CBOi 3ayBa)KEHHS IIOJ0 CYTI CIPaBH (IIyHKT
1 mpaBuna 59 Pernmamentry Cyay). Ilicis xoHcynbpTamii 31 CTOpoOHaMu



2 PILIIEHHA Y CITPABI «KOBAJIb TIPOTH YKPATHH»

najaTa BUPININJIA, IO HEMA€e HEOOX1THOCTI B OpraHi3aIlli CIIyXaHHsS 00
cyti cnpaBu (myHKT 3 mpaBuna 59 Pernmamenty Cyny in fine). Ctoponu
HaJaju BIANOBIAl y MUCbMOBIN (popMi Ha 3ayBa)KeHHSI OJJMH OJHOTO.

7. 1 nmucronana 2004 poxky Cya 3MIHUB CKJaJ CBOIX CeKIii (IMyHKT 1
npaBuia 25 Pernamenty Cyny). CripaBy OyJio mepeaaHo 10 HOBOCTBOPEHOT
[Tepmoi cexmii (myHKT 1 mpaBuna 52 Pernamenty Cymy).

DPAKTHU

[. OBCTABUHU CITPABU

8. 3asBHUK HaponauBcs 28 kBiTHS 1951 poky 1 Ha el yac npoxkuBae y
M. Kuesi.

A. BianosinHuii nepioa nepedyBaHHs 3assBHMKA i/l BAPTOIO

9. 29 nmucronama 1997 poky I'enepasibHa npokyparypa Ykpainu (gam —
I'TIY) 3arpumara 3asiBHMKA 3a M1A03pPOI0 y BUMHEHH] IOCA0BOTO MIAJIOTY.

10. 30 mucronama 1997 poxky HawanpHuMK ympaBmiaea [TIY (mami —
HayaJbHUK YIPaBIIIHHA) BUHIC IOCTAHOBY MPO B3ATTS 3asBHUKA MijJ Bapry,
OCKUTBKHM 1ICHYBaB PHU3HK TOTO, IO BiH MOKE YXWJIUTHUCS BiJl IPAaBOCYAIS Ta
NEPEIKOIUTH PO3CIIITyBaHHIO CIIPABU.

11. 2 rpymas 1997 poky HayaidbHHMK BIIJILTY BHHIC ITOCTAHOBY PO
3aCTOCYBAaHHS 3alO01KHOTO 3aXO0/y y BUIJISAI B3ATTS 3asBHUKA IiJ BapTy
Ta HampaBleHHA Horo a0 ciimgdoro i3omstopa YMBC y XKutomupcbkiid
obmacri (gani — CI30).

12. 29 uepBHsa 1998 poky I'TIY BuHecna mocTaHOBY PO 3BUIBHEHHS
3assBHUKA Tl 3aCTaBy, OCKUIbKH OyJI0 HEMOXIHMBO 3a0€3MEeYUTH HOMY
HAJIC)KHUH MEIMYHUIN TOTIIS i1 BApTOKO. 3assBHUKA OYJIO 3BUTEHEHO.

13. 20 xoBtHa 1998 poxy I'TIY, 3HaimoBImIM HOBI [OKa3W, IO
MiATBEP/KYBAJIH y4acTh 3asSBHUKA Y HE3aKOHHHUX OTIEPAIlisiX 3 BAaJTIOTOIO Ta
3JI0B’KMBAHHS BJIa/1010, MOPYLIMIA KPUMIHAIBHY CIIPaBY.

14. Toro x musa I'TIY cakmioHyBana B3STTA 3asBHHKA ITiJ] BapTy Ha
MiJICTaBl TOTO, IO BiH MEPEIIKOIKAB PO3CIIIyBaHHIO HOr0 KpUMIiHAIBHOT
HisutbHOCTI. 3asiBHUKY OyJl0 BHCYHYTO HOBI 3BHHYBAU€HHS Yy BUMHEHHI
IHIIMX TsOKKUX 37104MHIB. [TIY caHkIiOHyBasa nepeBeeHHs 3asBHUKA 10
ciimgoro izomsropa Ciry:x6u 6e3nekn Ykpainn (nani — CI30 CBY). Toro
K JTHA 3asiBHHKA Oyno momimieHo g0 CI30.

15. 27 mucronana 1998 poky Ileuepcbkuil paiionHuit cyn M. Kuesa
ckacyBaB noctaHoBy ['TIY Bix 20 >xoBTHs 1998 poky Ta 3MiHMB 3am001KHUN
3ax1] 1110/10 3asBHUKA Ha MIANKUCKY PO HEBUi3. 3assBHUKA OYJIO 3BUIBHEHO.

16. 30 nucronaga 1998 poky 3actynHuk ['eHepalbHOro mpokypopa B
MOPSAJKY Harjsiay BHIC MPOTECT Ha yxBaily lleuepcbkoro palloHHOTO Cynay,
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BHMAarar4u ii CKacyBaHHs, OCKUIBKM OCTaHHs HE BiJMOBijIaiga (HaKTUIHUM
00CTaBMHAM CIIpaBH Ta Cyliepednsia BilMOBIIHOMY 3aKOHO/IaBCTBY.

17. KuiBcbkuii MICBKHW Cya 3aJOBOJIBHMB TIPOTECT 3acCTYITHHUKA
I'enepanbHoro npokypopa ta 30 smcromaga 1998 poky, ckacyBaB yxBally
[Tewepcrkoro paitonHoro cyay M. Kuesa Big 27 nuctonaga 1998 poxy. Toro
x 1as ['TIY BHHecnIa moCTaHOBY IO 3aCTOCYBaHHS 3all001KHOTO 3aX01y Y
BUIJISIII B3ATTS 3asBHMKA IiJ BapTy. 3assBHHUKA OyJI0 HETailHO 3aTpUMaHO Ta
nocrasiieHo o CI30 CBbY.

18. 3 cepnust 1999 poky KuiBcbkuil MiChbKUI €yl BUPIIIMB HE 3BUIBHATH
3asgBHUKa 3-mia Baptu Ta mnepeBectu Horo 3 CI30 CBY po cmigyoro
13omstropa KuiBeskoi o6macti Ne 13 (nani — CI30 Ne 13) y 3B’s13Ky 3 THM,
10 3asBHUK MOTpeOyBaB CHeliadbHOI MEIUYHOI JTIOTIOMOTH, SIKy HE MOXHA
oyno 3abesneunt y CI30 CBY. 3asBHuka yrpumyBanu y CI30 Ne 13 3 3
ceprss 1999 poky no 6 uepBus 2000 poky.

19. 6 uepBHs 2000 poky 3asiBHHKA IepeBen 10 MEHChbKOiI BUIIPaBHOL
KosloHii. besnepeuynuM € ToW QakxT, 110 3agBHUK MOYaB BiOYBaTH CBOE
nokapanHus 8 yepBHs 2000 poky, ToOTO 3 1HA Horo mpulyTTs 10 MeHChKOT
BUIIPABHOI KOJIOHIT, /Ie BiH IM0YaB CTAIL[IOHAPHO JIIKYBaTHCh Y MEAYACTHHI.

B. PimeHHsi 1mo0A0 CTATHEHHS] 3aCTaBM B [J0XO0J /ep:KaBH
Ta Oro neperysjg

1. Ilepwe piwtennss w000 cmscHeHHs 3aCMasu 8 00X00 0ePHCABU

20. 23 1 26 uepBHs 1998 poky npyxuHa 3asBHHMKa, naHi Jlapuca M.
KoBanb, BHecna cymy y po3mipi 500 000 rpusenp Ha gemnosut I'TIY sk
3acTaBy JJIsl OJIAJIBIIOTO 3BUILHEHHS 3asBHUKA'.

21. 29 uyepBHs 1998 poky 3acTynmHUK HavanbHuKa ynpasiiHas [TIY 3
po3CiliIyBaHHsI OCOOJMMBO BaXJIMBHUX CIpPaB BHHIC IIOCTAaHOBY TIpO
3BUIBHEHHS 3asBHUKA ITiJ{ 3aCTaBy, OCKUIBKU IiJl Yac TPUMaHHs 3asBHUKA
il BapTOI OYyJI0 HEMOXXJIWBO HaJaTH WoMy HeoOximHe sikyBaHHA. L[ro
MOCTAaHOBY OYJIO IMOTOJKEHO 3aCTYMHUKOM I 'eHepanbHOro mpokypopa. Y
3B’SI3Ky 3 LIUM DIIIEHHSAM 3asiBHUKY OyJI0 3a00pOHEHO BUINIKATH 332 MEXI1
Vkpainu. Toro x naus nani KoBamp miamucana 3asBy, B sKiii BOHa
MIATBEpKYBajla, MO ii Oyno MpoiHPOPMOBAHO MPO YMOBU 3acCTaBH Ta
MO>KJIMBICTh KOH(icKawii cyMu. 3asBHUK MiAMUCAB TAKUH CaMUI TOKYMEHT.

22. 9 BepecHss 1998 poky 3asBHHK, K CTBEp/KYBaJIOCh, BHUIAJKOBO
3ycTpiB  oxHoro 31 cBiakiB, 1. O.boromonosa, Ha ILleHTpambHOMY
3a;mi3HUYHOMY Bok3ami M. KueBa. Ilig wac 3ycTpiui BiH, OYEBHJHO,
norpocuB 1. O. boromonoBa ckazaTd CliT4UM OpraHaM, L0 IJIaTHSA 3a
KBapTHPYy, SKy BIH HaJaB 3asBHUKY, Oyja TMpoBEeJACHA HE B 1HO3EMHIN
BaJIIOTI, @ B YKPAiHChKUX TPUBHSX.

‘3asBHUK CTBEP/UKYBAB, LIO HA Yac BHECEHHs KOWITH y po3mipi 500 000 rpuBeHb CTAHOBHMIM MPHOIN3HO
250 000 monapis CILA (nmpubnuzuo 196 900 eBpo).
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23. 12 xostHs 1998 poky cniquunii I'TIY orpumas Big 1. O. boromonosa
iH(pOopMaIlito, 10 3asBHUK 3ycTpiB Horo 9 BepecHs 1998 poky i HamaraBcs
BIUIMHYTHU Ha Horo cBigueHHs. Lle Oyno mi3Hime miATBepHKEHO IPYKUHOIO
cBigka (mani THIIEHKO), siIKa TIOBIIOMWJIA CIIIIYUM OpraHaMm, IO 3asSBHUK
MOTPOXKYBaB IMOPYIIUTH KPHMiHAJIbHE TIPOBA/DKCHHS TPOTH HEl 1
. O. boromonoBa 3a He3akoHHI omepaiii 3 BamroTor. Ciiguuii 37iiCHUB
ayJio3amuc JOMUTY 1 3poOMB cTeHOTpadiyHMI 3amuc JOMUTY Ta CBIAYEHb
nani TuieHko.

24. 20 xxoBTHA 1998 poky I'TIY po3nouana kpuMiHaiabHE PO3CIIiTyBaHHSI
CTBEp/PKYBAHUX HE3aKOHHHMX OIEpaliii 3 BaJIOTOI0 Ta 3JOBXUBaHHA
Bnaaot0. Toro » IHS 3acTynHUK ['eHepanbHOro MpOoKypopa CaHKIIOHYBAaB
B3ATTS 3asBHUKA IIiJ BapTy B 3B’S3Ky 3 THM, LI0 BiH MEPEIIKOPKaB
pO3CiAyBaHHIO 3JI0YMHIB, TOPYIIMB 3000B’s3aHHS, B3SATI IMMJ Yac
3BUIBHEHHS 3-MiJ BapTH, 1 OyB OOBMHYBadeHHUH Yy TSDKKHUX 3JI0uMHax. Bin
TaKO>X CTBEPIKYBaB, L0 3asIBHUKY OYIJIO Mpena’ iBJICHO HOBI OOBHHYBAaYCHHS
B IHIIUX TSKKUX 37I0YMHAX.

25. 4 mucronana 1998 poky aaBokatH 3asgBHUKA OCKapxkuiu 10 Ileuep-
CHKOTO PaiOHHOTO CyIy CaHKIIIO MPOKypopa MpOo B3SITTSA 3asBHUKA ITiJ{
BapTy, CTBEPDKYIOUM, IIO0 BOHA Oyjla HE3aKOHHOIO, Ta TMOCWJIAIOYHUCh Ha
ICTOTHE TOTIpIIEHHS CTaHy Horo 340poB’s. BoHu cTBep/KyBasn, MO
BHCHOBKH TIOTIEPEITHHOTO MEIWYHOTO OISy Oynau TMiATBEpKEeHI 2
nucronaaa 1998 poky.

26. 27 mmcromama 1998 poky 3a ckaprorwo 3asBHUKa Ileuepcbkuii
paifonHuii cyn ckacyBaB noctanoBy ['TIY Big 20 xoBTHs 1998 poky. Toro
x s ['TTY 3minunna 3amo0bKHAMEN 3aXi] Ha MAMKCKY PO HEBUi3. 30Kpema,
CyJl IOCTaHOBUB:

«...20 xoBTtHs 1998 poky crocoBHo KoBanst B. I'. Oyna nopyiieHa kpuMiHaibHa
CrIpaBa 3a O3HAKaMHU 3JI0YMHIB, HepenbadeHux 4. 2 cT. 165 ta 4. 2 ct. 80 Kpu-
MiHAJIEHOTO KOZEKCY YKpaiHH, i B 1IeH ke JCHb BiH OYB MPUTATHYTHH SK 0OBHHYBA-
YeHWH y BYMHEHHI 3JI04MHIB, ependadeHux 4. 2 cT. 80, 4. 2 cT. 165 Ta 4. 1 ct. 172
KpuminanbHOTo KosiekCy YKpaiHu, Ta JOMUTaHUH K OOBHHYBAaYE€HHH 32 BKa3aHUMHU
CTaTTSIMU.

20 >xOBTHS CiguuM Oyia TPUHHATa MOCTaHOBA IPO B3ATTS min Bapry B. T.
Kogass.

Sk BOAYaeThCSA 3 PIMICHHS COIAYOrO, MiACTAaBAaMH JJIS B3STTSA IIiJ BapTy
B.T'. KoBans ciyrysaiio Te, o BiH OOBUHYBaYy€ThCSl Y BUMHEHHI TSKKHX 3JI0YH-
HiB, 1 Mipy 3am00DKHOTO 3ax04y oMy 00paHO 3 ypaxyBaHHSM HeOe3MedHOCTI IIX
3JI0YMHIB, @ TAKOX Te, 110, TIepeOyBaroun Ha BOJIi, BiH MEPEITKO)KaB BCTAHOBJICHHIO
ICTHHHU y CIIpaBi, Tpy0O MOPYIIYIOYH B3ATI Ha ceOc 3000B’s3aHHS IOI0 HAICKHOI
IMOBEIIHKH.

...IlpencraBuuk ['eHepanbHOI NMPOKypaTypH, Ha JAYMKY Cydy, HE HaaaB Iepe-
KOHJIMBUX JI0Ka3iB Toro, mo B. I'. KoBanbs yxuisiBcs Bij BUKOHAHHS BUMOTH 3 SIBH-
THUCS JI0 CIITYMX OpraHiB abo poOUB cripoOH BIUIMHYTH Ha XiJ ciijacTBa. Y marepi-
ajlax CIIpaBH BIJICYTHI JOKa3M BUIlE3a3HAYCHUX (AKTIB...

ITocunanns I'enepanbHOi mpokyparypu Ha Te, mo B. I'. KoBane mpononysas
cigkam JI. 1. Tumenxko ta O. I. boromMonoBy 3MiHUTH ITOKa3aHHA B Ti YaCTHHI, 0
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BOHH IIPOBOJMIIA PO3PAXyHOK 3 HAM MpPH MPOJAaxi KBApTUPU B iHO3EMHIN BaJIOTI,
HE MOXYTh OyTH pO3I[iHEHI CyIOM SK TaKi, OI0 Majli BIUTUB Ha XiI CIIICTBA,
ockineku B. I'. KoBasb 3ycTpiBes 3 BKa3aHMMHU 0COOaMHU BUIIAJIKOBO 1 HE HATIOJSITaB
Ha 3MiHi CBigueHb 1UX cBifkiB. Moro pexoMeHaarlii TOBOPHTH CITiA4OMy mpo pos3-
paxyHOK B Hal[lOHAJbHIN BaJIOTI, SIK 1I€ BUIUIMBAE 3 NPOTOKOJIB JIOMUTY BKa3aHUX
0ci0, MaTi KOHCYJIbTAaTHBHUN XapaKTep.

Cyn HEe oTpuMaB iHMIKX A0Ka3iB Toro, mo B. . KoBanp BrumBaB Ha xim cii-
JICTBa UM TIEPEIIKOKaB BCTAHOBIICHHIO ICTHHH Y CHpaBi abo MOPYyIIyBaB iHIII B3STi
Ha ce0e 3000B’s13aHHS 11010 HAJISKHOT TOBEIIHKH. ..

Takox Cyx BBakae, Mo craH 310poB’s 1. KoBans He Oyno B3sITO IO yBarw,
KOJIM OYJIO MIPUIHATO PIlIEHHS PO 3aCTOCYBaHHS 3al1001KHOTO 3aX0y...

...Ha TIJICTaBi BMIIEBUKJIAIEHOrO Ta KEPYIOUMCh crarrero 236" KpuMiHaibHO-
IIPOLECYaTIbHOIO KOJIEKCY YKpPaiHH, Cy[

I[TOCTAHOBJIAIE:

...CKaCyBaTH CaHKIIf0O TPO B3ATTS I BapTy, SKa BHAAaHA 3aCTYITHHKOM
I'enepanprOTO MIpOKypOpa Yipainu 30 xoBTHS 1998 poky...»

27. 30 nmuctonaaa 1998 poky 3actynHuk ['eHepanbHOTO MPOKypopa BHIC
IIPOTECT PO Meperis] yxBainu lledepcbkoro paliloHHOrO Cyay B MOPSAKY
Harjasy, BHMMaralouu CKacyBaTH 1i, OCKUIBKM BOHa He BijAnoBizana
(akTHYHUM 0O0CTaBMHAM CIIPABU Ta CyNEepeynia 3aKOHOAABCTBY.

28. Toro x aHg npe3uais KuiBCbKOro MICBKOrO Cyay 3aJ0BOJIBHMIIA
IPOTECT 3aCTyMHHMKA ['€HepalbHOro IMPOKypopa Ta CKacyBajla MOCTaHOBY.
Toro x nus I'TTY BuHecna mocTaHOBY MpO B3STTA 3asiBHUKA IiJ Bapty. Y
3B’S3Ky 3 MM 3asiBHUKa OyJ0 HeraifHO 3aTpuMmaHo i gompasieHo no CI30
CBY. 3okpema, KuiBcbkuii MiCbKUI Cy/1 TOCTAHOBUB:

«...3 mpoTokoiy nonuty cBinka O. I. boromosnoBa BUIHO, 10 B mepiof, KOIH
cTocoBHO I1. KoBass fistma Mipa 3ano01KHOTO 3aX0ly Y BHIISII 3acTaBH (BEpPECEHb
1998 poky), . KoBanb 3ycTpiyaBcs 3 . BoroMoioBuM i IPOCHB HOTO 3MIHUTH CBiJI-
YEeHHSI 110JI0 BAIOTH, KOO BiH pO3paxyBaBcs 3a Mpua0aHy HUM KBapTHPY, IO MO-
IJI0 BIUTMHYTH Ha BCTAHOBJICHHS B IisiX 1. KoBais ckiiaay 37104nHy, nepeadadeHoro
y 4. 2 ct. 80 KpuminaiapHOTO KOJEKCYy YKpaiHu.

3Bakaroun Ha cmpoOy m. KoBans BIUIMHYTH Ha XiJ CIIJCTBA Ta y 3B S3KY i3
3BUHYBAUCHHSAM HOTO y CKOEHHI TSDKKHX 37104mHIB 20 xoBTHA 1998 poxy n. Kosamio
Oyra 3MiHEeHa Mipa 3armo01XKHOTO 3aX0/Ty i3 3aCTaBH Ha B3SATTS ITiJ] BapTYy.

[Cyn BignoBigHO]

[NOCTAHOBJIAE:

CkacyBaru nocraHoBy cynai [leuepcbkoro paiioHHOTO cyay Binm 27 snucronazaa
1998 poky mpo ckacyBaHHS CaHKIIi1 3acTymmHUKa [ 'eHeparpHOTO MpoKypopa YKpaiHu
Ha B3aTTA B. I'. KoBas mig BapTy».

29. Ilomanbii ckapru 3asBHHKa, mojaHi 1o ['onoBu BepxosHoro Cyay
VYkpainu, B IKMX BiH IPOCUB BHECTU MPOTECT Y TIOPSIKY HATIISAY Ha YXBalLy
KuiBcbkoro wicekoro cyamy, Oynu BimxuieHi 13 ciuas 1999 poky sk
HEOOTpYHTOBAHI.

30. 19 ciuna 1999 poky cmigumit I'TIY BizMoOBHBCS HOPYIIUTH
KPUMIHAJBHY CIIpaBy IOJMO 3asBHHUKA 3a (PaKTOM NPUMYIIYBaHHS CBiJKiB
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70 J1a4yl HENpaBAWBUX CBITYCHb, OCKUIBKKM HOTO il HE MICTHIA CKJIaIy
3mounHy, mnependadeHoro crarrero 180 KK. Aymiozamuc cBig4yeHb
1. boromonosa 3uumeHo 3 Oepe3Hs 1999 poky Ha mifcTaBi TOro, 1O B
HbOMY Ounble He Oylno HEOOXiAHOCTI, OCKUIBKM KPHMIHAJbHY CIIpaBy
ctocoBHO 1. boromonoBa Oymno 3akputo. lle pimeHHs TpyHTyBasocs Ha
crartsax 811 131 KIIK Ykpainu.

31. 27 tpaBHs, 1 uepBHs 1 4 uepBHS 1999 poky 3asBHUK, HOro IpyKHUHA
1 aIBOKaTH 3BepTaiIuch 10 KUIBCHKOro MICHKOTO Cyay 3 KIOMOTAaHHSIM IPO
3MiHY 3a11001)KHOTO 3aX0/ly CTOCOBHO 3asBHHMKA Ha MiJMUCKY PO HEBUI3M, a
TaKOXX IPO MPU3HAYEHHS MeEIUYHOi ekcrepTusu. Kiomoranus Oymnu
BinxuieHi. CrnyxanHs BinOynucs 14 uvepBus, 15, 20, 27 1 29 numnus 1 3
ceprss 1999 poky.

2. llJooo po3enady 00668uHy8aueHb, npeod ‘s81eHUX 3aA6HUKY

32. 27 rpynus 1999 poxy KuiBchkuii MicbKHiA CyJT 3aCyTUB 3assBHUKA HA
II’SITh POKIB 1 LIICTh MICALIB N030aBJIEHHS BOJI 3 KOH(picKamieto MaitHa. Cyn
TaKoX M030aBUB 3asiBHUKA IpaBa 001MMaTu Mocaju B OpraHax JIep>KaBHOI
BJIald CTPOKOM Ha TpU pokH Ta paHry HanzsuuaiiHoro i IloBHOBa)kHOTO
[Tocnannuka aApyroro kjiacy B 3B’SI3Ky 3 HOT0 3aCy/KEHHSM 3a HE3aKOHHI
ormepauii 3 Bamoror (crarrs 80> KK Vkpainum Bix 1960 poky'),
3nmoBkuBaHHA Biagoro (4. 1 crarri 165 KK Vkpainu) i mocagoBuid migior
(cratts 172 KK VYkpainu). Y xoi NpoBa/pKEHHS 3asBHUK KJIOMOTaB PO
JTO3BUT IONMUTATH MEBHUX CBIJKIB, 5K1, SIK BIH CTBEP/’KYBaB, MOTJIU JIOBECTH
ioro HeBUHYBaTICTh. Lle kmomoTanHs Oyno BigxuneHo KHUiBCHbKMM MiCHKHM
CYZIOM, SIKHi OOTPYHTOBYBAB CBOi BHCHOBKH IIOJI0 BHHU 3asiBHUKA iHIIUMHU
JI0Ka3aMHu.

33. KuiBCchbKHMI MICBKHI CyJ TaKoX IIOCTAaHOBHB 3BEPHYTH 3aCTaBy
3agBHUKa y po3Mmipi 500 000 rpH* y noxox JaepxkaBH. 30Kpema, CyI
IIOCTaHOBUB:

«...ITJT 9ac 1omuTy B sikocti 00BuHyBaueHoro O. I. BoromosioB nosicHuB, 1o BiH
3MIiHMB CBigUeHHS micis po3moBu 3 B. I'. KoBanewm, skuif mopaanB cKa3zaTH, SKIIO
BiH He X04e OyTH MPUTATHYTHM J0 KPAMiHAIBHOI BiIOBiJAIIEHOCTI, 110 yroga Oyia
yKJIaZieHa B TPUBHSIX, a He fonapax CIIA.

...CBimox Tumenko moscauia, mo O. 1. BoromoiioB 3MiHMB CBOI CBIgYEHHS
micast 3ycrpivi 3 B. I'. KoBanewm, sikuii cka3zas, 1110 HOTO aJBOKaTH OyIyTh KJIOIOTATH
npo nopymenHs: ctocoBHo O. I. boromosoBa KpuMiHaJIBHOI CIIpaBU BiAIIOBIIHO 10
yactuHu 2 ctaTTti 80 KpuMiHambHOTO KOACKCY.

.5k BOayaeTbcs 3 matepiaiiB crpasu, 29 uepBHs 1998 poky crocoBHo B. T
KoBans 6ymno o6pano 3ano0ikHuUi 3axin y B 3actaBu y po3mipi 500 000 rpH.

Bkazana cyma Oyna BaeceHa... JI. M. KoBanp Ha paxyHOK ['eHepanbHOI MPOKy-
patypu YkpaiHu.

B. I'. KoBaito Oy1o po3’siCHEHO HOT0 000B’S3KH Ta HACTIIKK IX HEBUKOHAHHSA, a

‘Hoeuii Kpuminansuuii konexe Yxpainu Bin 5 ksitas 2001 poky HaGpas uunHocTi 1 Bepecus 2001 poky.
*3asBHUK cTBEpKYBaB, mo 500 000 rpa. cranosusTs 250 000 monapis CILIA.
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3acraBogasist — JI. M. KoBans Oyno moingopmMoBaHO Mpo 370YMHHM, Y BUYMHEHHI
skux obBuHyBauyeThes: B. I'. KoBasb, a Takok mpo Te, M0 B Pa3i HEBUKOHAHHS HUM
CBOiX 00OB’sI3KiB 3acTaBa Oyje 3BepHYTa B JIOXOJ JAepkaBu. OnHUM 3 000B’s3KiB B.
I'. KoBasst Oyia foro HajiexHa IOBE/IiHKa.

ITocranoBoro Bix 20 xoBTHS 1998 poky 3amoODKHHI 3axig CTOCOBHO
B.T. KoBans y Burnsai 3acraBu Oyino 3MiHEHO Ha B3STTS Mmij Bapty. [IpuymHOIO
pOro Oyio Tpyde MopyYIIeHHsT HUM 3000B’sI3aHb MIOA0 HAJIEKHOI MTOBEIHKH, a caMe
Te, M0 BiH NMPUMYIIYBaB CBiIKIiB O Ja4i HEMPaBOMUBUX CBIMYEHb MIOAO CKOEHHX
HUM 3JI0YMHIB 1 IEPEIIKO)KAB BCTAHOBIICHHIO ICTHHH Y CITPABi.

Bigmosimmo mo crarri 154! KIIK, Aximo migo3proBadmii, 0OBUHyBaYeHHUH Ta/ab0
mifcyaHuil mopynrye B3sTi Ha cebe 3000B’s3aHHS, 3acCTaBa 3BEPTAETHCS B JIOXOJ
JIepPIKaBH.

Toit dakr, mo B. I'. KoBanps nopyuis B3sTi Ha cebe 3000B’A3aHHsI 00 Haje-
JKHOI MOBeAiHKH, mpumyinyoud cBigka O. I. boromosioBa m0 mavi HempaBIUBHX
TMOKa3aHb, MIATBEPIKYEThCS HaBegeHnMH Buile cBimgeHHsMHu O. I. Boromonosa Ta
JI. . TumeHko, sK e MocTaHOBMIA Tpe3umdiss KuiBcbKOro MicbKOro cymy B IIO-
cranoBi Bix 30 muctonana 1998 poky.

3a Takux 00OCTaBHH Cyj BBaXKa€ HEOOXIJHMM 3BEPHYTH 3acTaBy, BHeceHy JI. M.
Kosanb y po3mipi 500 000 rpH, y T0XO0. AEp:KaBH.

Ha mincraBi BuknageHoro i BiamosiaHo 1o crareit 323 i 324 KIIK Ykpainu cyn

INOCTAHOBJIAE:

...3BEPHYTH B JOXOJ JAEp)KaBU CyMmy 3actaBu y posmipi 500 000 rpH, sika
3HaXOJMUTHCS Ha JIETIO3UTHOMY paxyHKY I eHepanbHOI IpoKypaTypu YKpaiHu».

34. 4 ciuna 2000 poxy 3asBHMK 3BepHYBcsi 10 BepxosHoro Cyny
VYkpaiHu 3 BUMOTol0 ckacyBaTu pimeHHs KHUiBCbKOro MicbKoro cyfy Bin 27
rpyznHsa 1999 poky 1 3akpuTH NpoBa/KeHHs y crpasi. BiH 1 floro aaBokatu
CTBEpAKyBaiH, 1110 KUiBCbKkMii MiCBKUI CyJ] HECTIPABEUIMBO OLIHUB JOKa3U
y crpaBi, OOIPYHTOBYIOUYHM CBOT BUCHOBKH JIOKa3aMH, K1 HE JOBOAMIN HOTO
BHHU, 1 HE BCTAHOBUB 00’ €KTUBHY ICTUHY Y CIIPaBi.

35. 27 xsitHa 2000 poxy BepxoBuuit Cya VYkpaiHM 4YacTKOBO
3aJI0BOJIbHUB CKapry 3asBHHUKA 1 3MiHUB pitieHHs Big 27 rpyans 1999 poky.
3okpema, BiH niepekBaiipikyBaB 1ii 3asBHHUKA 1010 HE3AaKOHHUX OTIEPAIliif 3
BAJIIOTOIO 1 3aCyUB HOTO Ha I’ATh POKIB 1 IIICTh MICAIIB 030aBICHHS BOJI
3a TOCOOHMIITBO Yy HE3aKOHHUX OIepalisix 3 BalloTol. BiH Takox
MOCTAaHOBUB, 10 3asiBHUK MOBMHEH BBAXKATHUCS TAKUM, 110 OYB 3aCyIKEeHHM
3a CKOEHHS TOCAJ0BOT0 MIUIOTY BiMOBIAHO 10 KpuMiHAIBHOTO KOJEKCY B
penakuii Bix 12 ciuns 1983 poxy. Bupok B iHIIIHM yacTuHI cy/ 3aaMIInB 63
3minu. BepxoBuuii Cyn Ykpainu, 30kpeMa, IOCTaHOBUB:

«..SIk BOauaerbcs 3 MarepiamiB cnpaBu, 29 uepHs 1998 poky B. I'. Koans
Oyro 3BUTBHEHO Tij 3acTaBy y po3Mipi 500 000 rpH.

Bkazana cyma Oyna BHeceHa gapyxuHoo B. [I'.Koams Ha paxyHOK
I'enepanbHOi NpoKypaTypHu YKpaiHu.

B. I'. KoBaito 6y1o po3’siCHEHO HOT0 000B’S3KH Ta HACTIIKK IX HEBUKOHAHHSA, a
3acraBojaBls — JI. M. KoBanb Oys0 moiH(GOpMOBaHO 1100 3JI0YHHIB, Y BUNHEHHI
akux oOBuHYyBauyeThes B. I'. KoBanb, a Takox npo Te, 0 B pa3i HEBUKOHAHHS HUM
CBOIX 000B’sI3KiB 3acTaBa Oyje 3BepHyTa B 10X0[ AepkaBu. OnHUM 3 000B’s3KIiB B.
I'. KoBasist Oyna Horo Halie)KHa TOBE/[IHKA.

ITocranoBoro Bixg 20 >xoBTHSI 1998 poky cmigumii ['eHepanbHOI TPOKypaTypu
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3MIHUB 3aO0DKHUM 3axiJ y BHTIISAII 3aCTaBU HA B3ATTS miJ BapTy. OnmHIEO 3 MpH-
yiH nporo Oymo rpyde mopymeHHs B.I. Koanem 3000B’s3aHB MIOA0 HaJCKHOL
TOBE/IIHKY, & caMe Te, IO BiH CXWJISIB CBIJKIB 10 Jadi HEMPABIAWBHUX CBiTYCHB, Ta-
KUM YMHOM TEPEIIKOKAIOYH BCTAHOBJICHHIO ICTUHH Y CIIPABI.

Bigmosimuo mo crarti 154' KpuMiHaIbHO-IPOLECYATBHOTO KOAEKCY, SKIIO Mi-
JIO3PIOBaHUi, 00BUHYBaYCHUI Ta/ab0 MiJACYIHUI MOPYIIye B3ATI Ha cebe 30008’ s13a-
HHS, 32CTaBa 3BEPTAETHCS B TOXOI ICPKaBH.

Ta o6craBuHa, mio B. I'. KoBanbs mopymryBaB B3sTi Ha cebe 3000B’13aHHS OO0
HAJIC)KHOT MOBENIHKH, cXMrsttoun cBigka — O. . boromomnoBa f0 HempaBIUBUX CBif-
4YeHb, MATBepKyeThes mokasanHsaMu O. 1. boromonosa Ta JI. /. Tumenko, sk e
noctaHoBuIa npe3uis Kuiscbkoro micekoro cyay 30 mucromana 1998 poky.

BinmoBinHO, CiTiT4i OpraHd Ha 3aKOHHMX ITiJICTaBaX 3MIHWIH CTOCOBHO 3asiBHU-
Ka 3armo0KHUMA 3aXiJ] Ha B3SITTS ITijl BapTy.

TBepIpkeHHs y cKaprax npo He3aKOHHICT 11i€i MOCTaHOBH, a TaKOX Ha i1 Heo0-
TPYHTOBAHICTb € OE3MiJCTaBHUM, OCKIJIBKH 3 MaTepiajiB CIpaBH BOAYa€THCS, MO
B. T'. KoBanps HamaraBcsi CXWJINTH CBiJKiB J0 1a4i HEMPABAUBHUX CBiTYEHb.

IMocunanHs y ckaprax Ha Te, IO TOCTAHOBOI CIITYOTO B MOPYIICHHI KPH-
MiHanbHOI copaBu  3a crarreto 180 KpuminanmeHOro Kkozekcy —VYKpaiHu
crocoBHO B. I'. KoBans BiMOBJIEHO Ha mifcTaBi 4acTuHHM 2 cTatTi 6 i crtarti 130
KpumiHanbHO-IPOLIECYATEHOTO KOACKCY, € HEOOIPYHTOBAHUMU Yepe3 Te, IO Bif-
MOBa B MOPYILIEHHI 11i€] KpUMIHAIBHOT CIIPaBH I'PYHTYBAJIaCh HA TBEPXKECHHSX IPO
Hamaradas cxuiautd cBigkiB — O. 1. BoromonoBa 1 madi TumeHko no0 aadi
HEeNpaBINBHX CBiTUeHb. BogHOYAC, Y IOCTaHOBI, SIKa PO3TIIANAETHCS, 3a3HAYCHO, IO
B. I'. KoBanbs HamaraBcsi CXWJINTH BKa3aHUX CBIJIKiB IO Aa4i HEMIPaBAUBUX CBiTYCHb.

IMocunanHs y ckap3i Ha Te, MO B CYJOBOMY 3acijaHHI He Oyia JomHTaHa 3a-
craBogaBens — JI. M. KoBanp, 110 mopylrye BEMOTY 3aKOHY, € OC3IIiICTaBHHM,
OCKINIBKM BIAMOBIAHO 10 wacTuHu 6 crarti 154" KpuminansHO-mporecyanbHoro
KOJIeKCy YKpaiHU HesiBKa 3aCTaBOJAABIS B CYIOBE 3aCiaHHs 0¢3 MOBAXHHUX TMPUYHH
HE MEPEeIIKO[KA€E PO3TJISILY MUTAHHS PO 3BEPHEHHS 3aCTaBH B J0XOJ JACPIKaBH.

Sk BOa4YaeThCsl 3 MarepialiB ClipaBu, Hi OOBHHYBa4Y€HHIA, Hi OO aJIBOKATH HE
3asBISUTA KJIOMIOTaHb MPo JonuT 3acTaBomaBis — JI. M. Kosanb y cymoBoMy 3aci-
TaHHI.

3a Takux OOCTaBMH HEMae IiACTAaB BBAXATH, MI0 MAJI0 Miclle MOPYIICHHS
3aKOHY IIpY BUPIIICHHI MUTAaHHS 3BEPHECHHS 3aCTaBU B JIOXOJI ACPIKABH.

Ha mincraBi BUKIIQAEHOTO CYI

YXBAJIIOE:

Beakatu B. I'. KoBasist 3acymkeHUM 3a 37I0YHHH, TepeadadeHi 4. 6 crarri 19, 4.
2 crarti 80, yactuHamu 1 i 2 crarti 165, 4. 1 crarri 172 1 crarri 172 Kpu-
MIHAJIEHOTO KOJEKCY YKpainu B pemakii Bix 12 ciuns 1983 poky, 10 m’sSTH POKIB i
IIECTH MICSIIB M030aBICHHSA BONi... 3 KOH(QICKAI[i€l0 BCHOTO HAJEKHOTO HOMY
MaifHa, 3 T030aBJICHHSM IIpaBa 3aiiMaTH TOCaIH, OB’ sI3aHi 3 BAKOHAHHIM OpTraHi3a-
iHO-po3nopsATYnX (QYHKIINA B OpraHax Jep>KaBHOI BIAIU Ta YIPABIIHHA, CTPOKOM
Ha TpH pokH, 1 panry Hanzsudaitnoro i [ToBHoBaxkHoro [locnanHuka npyroro kia-
cy».

3. Knonomanns 3aa6Huxa npo eHecenus npomecmy 8 nopsaoKy Hais-
0y Ha piuleHHs NPo 36ePHEHHs. 3ACABU 8 00X00 0epiHcaAsU

36. 6 1 18 mumas 2000 poxy 3asBHMK 1 MHOro aJBOKaTH MOAAIH
kionotanHss A0 [onoBu BepxoBHoro Cyny VYkpainu, BuMararodu
MOpPYIIEHHSI TIPOBAKEHHSI Yy CIpaBl B MOPSAKY HArisAgy 1 CKacyBaHHSA
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BUIe3a3HaueHnX pimenb. 6 rpynHs 2000 poxy 3actynHuk [onoBu
Bepxosnoro Cyny YkpaiHu BIIXWIJIMB I CKapru SIK HEOOIPYHTOBAHI.

37. 3asgBHUK 1 HOro aJBOKATH OCKAp)KWJIU BHILEBKAa3aHE PIIIEHHS [0
I'onoBu BepxoBnoro Cyny Ykpainu. Ha mincrasi miei ckapru 5 nortoro
2001 poky 3actynmuuk ['onosu BepxoBHoro Cyny Ykpainu BHIC TOJZaHHS 10
IInenymy BepxoBHoro Cyny VYkpaiHn, B $SKOMYy IIPOCHB CKacyBaTH
pilleHHs, nepekBalipiKyBaTH 3JI0YMH 1 HaMpaBUTH CIpaBy B YaCTUHI
3BEPHEHHS 3aCTaBU B JOXO/[ I€pP>KaBU Ha HOBUH PO3IIIs.

38. 6 xsitHa 2001 poxy Ilnmenym BepxosHoro Cyay VYkpainuy,
3acifialoun y ckiani 85 cyauiB, 4aCTKOBO 3aJI0BOJIBHUB 3asiBY 3aCTYIHHKA
l'onoBu. Bin moctaHoBuB 3MiHMTH BUPOK KHIBCHKOIO MICBKOTO CyIy Bij
27 rpyanas 1999 poky 1 yxBany BepxoBHoro Cyay Ykpainu Bijg 27 KBiTHA
2000 poky. Bin Takox mocTaHOBUB MepekBali(piKyBaTH OJUH 13 3J0YHHIB,
BUMHEHUX 3aSBHUKOM: 31 3JIOBXKMBAHHS BJIAJ0I0 3 TSHKKHMMU HACTIIKAMU Ha
3JI0BKMBAaHHS B0 0€3 TSHKKMX HAcHiakiB. BiH 3acynuB 3asBHHKa Ha
YOTHPU POKM M030aBJIeHHS BOJII 1 3a00poHHMB HoMy oOilimMaTHu mocaau B
OpraHax Jep>KaBHOI BJaJM CTPOKOM Ha JBa pPOKU. BiH mocraHoBUB
BUKJIIOYUTH 3 BHPOKY TIOKapaHHS Yy BHJI TM030aBJIEHHS paHry
Hamzuvaitnoro 1 IloBHoBaxkHoro Ilocimannmka napyroro kmacy. Cyn
3aauIIMB 0e3 3MIHU PIIIEHHS MPO 3BEPHEHHS 3aCTaBH B JOXOJ JEpiKaBH,
BBa)KalOYM, 110 CKApTH 3asBHUKA € HEOOTPYHTOBAaHWMH, 1 HE BOayaroun
MOPYIIEHb KPUMIHAJIBHO-TIPOLIECYaTbHOTO 3aKOHO/IaBCTBA Y il cIipaBi.

B. JlikyBaHHS 3asiBHUKA Ta MeAUYHA I0MIOMOra
1. Cman 300poé’s 3aa6HuKa 0o y8 azuenns 30 mucmonaoa 1998 poxy

39. 3asBHuka O0yno obcrexxeno 11 6epesns 1998 poky y Gropo cynoBo-
MEIUYHOI eKCIepTU3n PerioHaJpbHOTO YIPaABIIHHS OXOPOHH 3I0POB’S
XKuromupcebkoi obmacti (mami — JKuromupcbke OHO0pO CyIOBO-MEIUYHOT
excriepTusn). BiAmoBiAHO 10 €KCIEPTHOTO BHCHOBKY IPO CTaH 3/I0POB’S
3asBHUKAa MK 18 mororo 1 3 Oepe3ns 1998 poky BiH XBOpiB Ha
MIOKapIUYHUN KapAi0CKJIepo3 MEpIIOro CTYINEHs, MOMIWPEHUA CIHUHHHNA
OCTEOXOHJIPO3, XPOHIYHMUH JYOJCHIT, XPOHIYHUH MapeHXIMAaTO3HUN
MIPOCTATUT, BHYTPIIIHbO-30BHIIIHINA FeMOpPON Ta 3aJUIIKOBI SBHUIA Majoro
1HCYNIBTY B OaceifHi mpaBoi cepeHbOMO3KOBOi apTepii 3 JIBOCTOPOHHBOIO
MmipamMiaIbHOI0 HEJOCTATHICTIO Ha (OHI BEreTO-CyJ[IMHHOI JAWCTOHII.
BinmoBimHO 10 BHCHOBKY, 3asBHHK MIr TpUMAaTHCS T[] BapTOl Yy
Kurtomupcskomy CI30 1 Opatu y4dacTb y po3ciigyBaHHI. Y HEOOXITHUX
BUMAJIKaX HOMY MOrJa OyTH HaJlaHa HEBiAKJIAJHA MEIUYHA JOTIOMOTa.

40. 19 TpaBus 1998 poky KwuiBchke Micbke OIOpPO CyT0BO-MEIUYHOI
excnepTusn (nani — KuiBcbke CynoBO-mMeauuHe O10po) MpPOBENO JIpyre
oOCTeXXeHHs 3asBHUKA. Y pe3yJbTaTi OOCTEKEHHs OyJIO0 BHUSBIICHO, IO
3aBHUK CTPaX/Ja€ Ha TINEPTOHII0 JPYroro CTYIMEHsS, 3aJUIIKOBI SBUIIA
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IHCYJIbTY, JOOpPOSIKICHY MyXJUHY MOTWJIMYHOI YaCTUHU TOJIOBU 1 Ha
MOIIMPEHUN CIIMHHUM OCTEOXOHIPO3.

41. 24 1 27 xoBtH 1998 poky 3asBHUK OyB oOcTexenuii nikapem CI30
CBY. Canuactuna CI30 CBY nposena aHaii3 Horo Kposi.

42. 11, 19 1 22 nucromama 1998 poky ta 12 1 19 nucromana 1998 poky
3asBHUK OyB OOCTEKEHUI JiKapsAMH CIIY:KOM IIBHJIKOT MEAMYHOI TOTIOMOTH
1 mkapsmu CI30 CBY, BiAmoBimHO, OCKUTHKY BiH CKap>KUBCS Ha CEPIIEBUMA
Oimp. Jlikapi cimyxOu MBHIKOT MEIUYHOI JOTMOMOTH MiATBEPAMIIH, IO
3asBHUK CTpaXKJaB Ha TINEPTOHIYHY XBOpPOOYy JpYyroro CTYyMeHs,
MIOKapAMYHUHA KapJiOCKIepo3 MepIIOro CTYMEeHs Ta IlIeMiyHy XBOpOOy
cepus.

2. Meouune obcmedicenns i nikysanns 3anenuxa 3 30 aucmonaoa
1998 poxy no 8 uepsns 2000 poxy

43. 30 nucronana 1998 poky 3asBHUK OyB rOCHITaTi30BaHUN 3 CUIBHOIO
riNepTOHIE0.

44. 3 rpymHa 1998 poxky mno uepBeHb 1999 poky 3adBHHK
6e3pe3yibTaTHO MojaBas kionotanHs 10 I'T1Y, Bepxoshoro Cyny Ykpainu
1 CI30 CBY mnpo 3BiIbHEHHS 3-MiJl BapTU y 3B’SI3Ky 3 MOTaHUM CTAaHOM
310pOB 4.

45. Ypsa He HaJlaB AOKa3iB MPO JIIKYBAaHHS 3asBHUKA a00 HaJaHHSA HOMY
Menu4gHOi moromoru 3 22 nmuctomnana 1998 poky mo 13 6epesnst 1999 poky.
Mix 10 >xoBTHA 1998 poky 1 19 nunHs 1999 poky 3asBHHMKA J1ecsTh pa3iB
BimBigyBanu sikapi CI30 CBY. ][Iiui #oro BiABiAyBaB CTOMATOJIOT 1
xipypr. 51 12 6epesnst 1998 poky 3asBHUK BiIMOBHBCSI BiJl O3HAOMIICHHS 3
OOBHHYBa4Y€HHSM, BUCYHYTHMM IIPOTH HBOTO, 1 MarepiajlaMu CIIpaBU B
3B’SI3KY 3 TIOTAHUM CTaHOM 3710poB’sl. 13 (mBiui), 15, 17 1 18 Gepesns, 51 22
KBITHS, 27 TpaBHs, 1,2,4,5,91 16 yepaa ta 8, 9, 11, 13, 16 (aBiui) i 18
munHA 1999 poky 3asBHUK OyB OOCTEKEHH JIIKApSAMH CITYy>KOM IIBHIKOL
meangnoi gornomoru 1 CI30 CBY.

3. Tpems cy0ogo-meouuna ekcnepmusa Cmaty 300p08 ‘s 3asa6HUKA

46. 27 tpaBHsa, 1 Ta 4 yepBHA 1999 poky 3asBHUK, WOTO IpyXHHA 1
aJIBOKaTH 3BEpPTAUCh 10 KHIBCHKOrO MICBKOTO Cymy 3 KJIOMOTaHHSIM IPO
Mean4YHe oOcTexeHHs 3asBHHKA. CiyxaHHs BinOymucs 14 gwepBhs, 15, 20,
27129 nunasg ta 3 cepriag 1999 poky.

47. Ilix yac po3risAy KpUMIHAJIBHUX OOBHHYBAYeHb ILOJO 3asBHUKA
14 wepBrs 1999 poky KuiBcbkuii MICBKHIA Cy PUAHSB pillIEeHHS PO HOTO
MeNYHE 00CTEKEHHS.

48. Mix 30 uepBHs 1 1 munHs 1999 poky cran 310poB’s 3asBHUKA OyIJI0
nepesipeHo 'y CI30 CBY ta B amOymnaropHoMy BiamuieHHi KwuiBcbkoi
LEHTPaIbHOI JIKapHi.
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49. 7 mumas 1999 poky cyn 30608’ s3aB CI30 CBY nHanmatu iHopMmailiiro
PO Te, YU MOXKIIMBO Oyi0 3a0e3MeunTH 3assBHUKY HEOOXi/HE cTallioHapHe
JIKyBaHHS XBOPOO, HA K1 BiH CTPaXKJIa€.

50. 14 mumus 1999 poky 3actynauk ['onoBu CBY HagicnaB BiAMoBifb,
[0 Take JIKYBaHHS HAJaTH HEMOXJIMBO. 30KpeMa, BiH BKa3aB, IO
meanuauii cknag CI30 CBY Bkioyae TUTbKM TepaneBTa i (enbamepa, ki
HA/Ial0Th MEIMYHY JIOTIOMOTY Y HEBIIKJIQTHUX BHITAIKaX.

51. 3 16 yepBHs no 2 aumHsA 1999 poky kowmiciss KuiBcbkoro 6ropo
CyJIOBO-MEJMYHOI E€KCIEePTU3U y CKJIaAl MIECTH JIKapiB, SKi MPOBOIUIH
MEIWYHY eKCIepTU3y Ha MijfcTaBi pimieHHs KHiBCbKOTO MiCBKOTO Cyay Bij
14 uepBHs 1999 poky, niiinuia BUCHOBKY, IO 3asBHUK HE CTpaXkJae Ha
KOJHY HeOe3MeuHy JUIsl )KUTTS. XBOpoOy 1 oMy Tpeba HagaTH CTalliOHapHe
JKYBaHHS, SKIIO BUSBUTHCS, [0 WOTO HEMOXJIMBO HAJIECKHO JIIKYBATH IIiJT
qac ioro mepeOyBaHHS MiJ BapTor0. 30KpeMa, MEIWYHA KOMICis BHUSBHIIA,
0 3asiBHUK CTpaXKJa€ Ha TINEPTOHIUHY XBOpOOy Jpyroro CTyHeHs,
TUCLUUPKYJISATOPHY €HIe(allonaTiio JApyroro CTYIEHs, 3aJUIIKOBI SBHUIIA
Manoi  mepeOpalibHOI ~ KpOBOTEYl, aCTEHO-BETeTAaTHBHUN  CHHIPOM,
BHUPA3KOBY XBOpoOy JABAaHAAUATUNANOI KHIIKH, TacTPUT, €PO3UBHUIMA
OynbO0UT, TIMOKIHETUYHY JUCKIHE31}0 TOBCTOI KHINKH, CHACTUYHHHA KOJIT,
30BHIIIHBO-BHYTPIIIHINA reMopoi, ¢idposinoMy aecaroro Mixxpe0’s 37iBa,
ceOOperHN JepMaTHT Ta aHTIONATII0 CITYATKH 13 3HWKEHHSM TOCTPOTH
30py.

52. 22 munas 1999 poky nHavansHuk CI30 Ne 13 nosinomuB KuiBcbkuii
MICBKUH CyZA, L0 3asABHUKY He Moke OyTH 3abe3rnedeHo HeoOXiaHe
mikyBanHs y MemuactuHi CI30 y 3B’sI3ky 3 Hecrauer0 HEOOXiIHOTO
MEJIUYHOTO TIepCOHaITy 1 001aIHaHHS.

53. 3 cepnHs 1999 poxy KwuiBcbkuii MICbKHMII cyn MiCAsT BUBYEHHS
pe3ysIbTaTiB MEAMYHOI €KCIEPTU3H, MPOBEIEHOI Mk 16 yepBHS 1 2 TUMHA
1999 poky, 1 A0Ka3iB, HAJAHUX JI0 TOTO CTOPOHAMMU, MPUNHSB PILLIEHHS PO
nepeBeneHHss 3asBHUKa 3 CI30 CBY go CI30 Nel13 y 3B’si3ky 3
HEOOXITHICTIO HaJaHHSA Homy MenuuyHoi momomoru. Ilim 9ac cymoBoro
3aciflaHHs CTOpOHAa OOBHMHYBAa4YeHHS IOJaja IHIIMH JTOKYMEHT, BHUIAHHMA
CI30 Ne 13 Ta mignucaHuil 3aCTyTHUKOM HadaiabHUKa 29 nunHs 1999 poky,
B SKOMY BKa3yBaJOCs, IIO 3aiBHUKY MoOke€ OyTH HaJaHO HEOOXigHe
JIKYyBaHHS 1 10 JJI L1€1 METH MOXHAa 3aJly4aTd IHIIMX JIKapiB, KPiM THX,
mo mpamioTeh y CI30. Cyn Takoxx B3SB J0 yBaru MOJIOHY BiJMOBiAb
mupexTopa Jlep)kaBHOTO JeTiapTaMeHTy 3 MMTaHb BUKOHAHHS TTOKapaHb Bij
2 cepnHs 1999 poky. Cya Ttakox 3000B’s3aB CI30 Ne 13 indopmyBatu
HOro mpo CTaH 30pOB’sl 3asiBHUKA 1 MPO HOro 37aTHICTh OpaTH ydacTh Y
3acijaHHsAX. B okpeMiii MOCTaHOBI CyJl BIIMOBUB y KJIOMOTaHHI MPO 3MiHY
3amo01HOTO 3aX0.1y.

54. 3 8 wuepBHs 2000 poky, Koiu 3asBHHKA OYJIO MEPEBEACHO IO
MeHchKo1 ycTaHOBU JUIsl BiAOYBaHHS [MOKapaHHA, BIH OTpPUMaB CTalllOHapHe
JKyBaHHS y MEANYHIM YaCTUHI YCTaHOBH.
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4. Ymoeu mpumanns 3aasHuxa nio 6apmoro

55. 3asBHuK cTBepmKyBaB, mo kamepu CI30 Ne 13 Oynm moBHI
napasuTiB. Binkputuii Tyanet OyB po3TallloBaHWN HENANEKO BifJl CTONIY Ha
iABUIIEHHI, HAIPOTH JBEpPEH KaMmepw po3MipoM 12 KBaapaTHUX METPiB, y
AKi mepedyBano BiciM B’s3HIB. Y Kamepi He 0y/l0 0cOOMCTOro MpocTopy 1
BCl Majgwid. YMOBHM Y MEIUacTHHI, € nepeOyBaB 3asiBHUK 3 3 CepIHA
1999 poky o 6 yepBHs 2000 poxy, OyIu MPaAKTUYHO TAKUMU 3K, SK Y PEIITi
kamep. Kamepu Oymu mepemoBHeHi — 10—12 oci6 Ha 14 kBagpaTtHUX
MeTpiB. XBOpi B’si3HI, MEPEeBE/ICHI 3 IHIINX YCTAaHOB BUKOHAHHS MOKapaHb
Ta CIIIYUX 130JITOPIB, ACSIKI 3 SIKHX CTpaXJald Ha TyOepKylibo3 Ta
BEHEPUYHI 3aXBOPIOBAHHS, YTPUMYBAJIMCS 3 IHIIUMH YB’SI3HEHUMHU Yy THUX
CaMHX MPHUMIIIECHHSX, CTBOPIOIOYH, TAKUM YHHOM, HEOE3MEKY 3apaKeHHS.

56. Illlono ymoB yB’si3HeHHA y CI30 CBVY 3asgBHUK CTBEpIKyBaB, L0
BOHHU Oynii HabaraTo KpamyMu, aje kamepy O0yso o0aJlHaHO TaKUM YHMHOM,
10 B’13€Hb BECh Yac MOYYBaBCs MPUHMKEHUM. TyaneT OyB po3TalloBaHHMA
MOCepeIHI KaMepu Ha MiJAHATOMY OETOHHOMY ITOCTAMEHTi, aOCOJIOTHO
Bizkputnii. Moro 6yn0 BHIHO He TiNBKM IHIIMM YB’S3HEHMM, a i
OXOpOHIIM. Maifke TOJIOBUHY OXOPOHHW CTAaHOBWIJIM KIHKH. Y Kamepi He
Oyno Boau. X0JIOAHY BOAY MOJAaBaIM TUIBKM Ha MPOXaHHS yB’SI3HEHOTO Ha
KOPOTKH MPOMDKOK Yacy.

57. 3asiBHMK CTBEpJIKYyBaB, IIOCHJIAIOYKCh Ha 3BIT PaXyHKOBOI nanaTu 3a
1999 pix «IIpo pe3yiabTaTH TMEPEBIPpKH OIOPKETHUX AaCHTHYBaHb Ha
yTpUMaHHS Jlep’kaBHOTO JenapTaMeHTy 3 NMUTaHb BUKOHAHHS MOKapaHb,
10 YMOBHU YB’sI3HEHHsI Oyflu Ha HU3BKOMY PiBHI, TOMY IIO 3 AEP>KaBHOTO
OromkeTy Oylio BUIUIEHO TUTHKU 2,9 MIIH TPH Ha TEHITEHLIapHy CHCTEMY,
0 Y CepeHbOMY O3Hauae 13 rpH' Ha OIHOTO YB’S3HEHOTO Ha pik, abo 1
rpH Ha Micsub. Y 2000 poui ug cyma 3meHmminacs 10 11 rpy® Ha pik, To6TO
0,9 tpa Ha wMicsame. Y 1999 pomi y gepxkaBHOMY OromkeTi Oyio
nepenbayeHo TUIbKU 25,4% HeoOXigHOI cyMH Ha MOTpeOM Yy XapuyBaHHI
yB’si3HEHUX, a Yy 2000 port usg cyma 3menmmiacs a0 14,5%, toéro 0,38 rpw®
Ha JIeHb JUIsl XapuyBaHHs OJHI€1 0coOM. 3asBHUK CTBEPKYBAB, IO MiJ] Yac
fioro yB’si3HeHHs ciigunii i3omsTop Ne 13 (CI30 Ne 13) oTtpumyBaB TiNbKH
0,08 rpH* HAa JeHb HA OJHOTO YB’A3HEHOTO 3 ACPXKABHOTO OHKETY 1,
BIJITIOBITHO, HE OYJI0 MOXJIMBOCTI ITiJ] Yac yB’SI3HEHHs JIIKyBaTH 3asBHUKA
BiJl TaKO1 XBOPOOH, SIK BHpa3Ka.

58. Vpsn 3anepeurB TBEPAKEHHS 3asiBHUKA 111010 YMOB YTPUMAaHHS IiJ
BapTOl0, OJIHAK HE HaJaB >KOJHHUX (haKTiB HA MIATPUMKY CBOIX KOMEHTapiB
oo ymoB TpuManHsa y CI30 CBY Ta CI30 Ne 13.

! mpubIM3HO 2 €BPO

* mpubausno 0,15 epo
* mpubnuzHo 0,06 €BpoO
* mpu6musno 0,01 eBpo
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II. BIAITOBIAHE HAITIOHAJIBHE 3AKOHO/JABCTBO I ITPAKTUKA

A. KpuminanbHuii kogekc Ykpainu 1960 poky (unHHMIA Ha TOH 4ac)
59. Biamosigai nonoxxenust KK Ykpainu nependadanu take:

Cratrs 180. IlepemikoakeHHs siBIi CBiAKa, MOTEPHiIoro, ekcnepra,
NPUMYIIYBaHHA iX 10 BiAMOBH BiJ Ja4i mMoKa3aHb Y¥ BUCHOBKY, MiAKYN KX
oci0d a0o morpo3a noMcToI0 3a paHilie JaHi MOKa3aHHA Y4 BUCHOBOK

«[lepemkoKeHHS SBII CBiIKA... IO CyIy, OPTaHIB IMONEPEAHBOTO CIIJICTBA UH
JU3HAHHS, TPUMYIIYBaHHS iX JIO0 BIJIMOBH BiJl la4i TIOKa3aHb YW BHCHOBKY, JO Jaudi
3aBiJIOMO HEMpPaBAWBUX MMOKa3aHb YA BUCHOBKY IIJISIXOM ITOTPO3U BOMBCTBOM, HACH-
JLCTBOM, 3HUIIEHHSAM MaifHa MUX 0ci0 un iXHiX OJU3BKHX POAUYIB a00 pO3ToJolie-
HHS BIZIOMOCTEH, 110 iX raHbOJIATH, MIKYII CBIAKA... 3 TIE€I0 K METOI0, & TaK CaMO I10-
rpo3a BUMHHATH 3a3HAYCHI Jii 3 TIOMCTH 3a paHillle [aHi OKa3aHHSI 91 BUCHOBOK —
KapaeThCsl M030aBICHHSM BOJIi HA CTPOK J0 YOTHPHOX POKIiB a00 BUIIPaBHUMH POOO-
TaMH Ha CTPOK IO JIBOX POKIBY.

B. KpuminanbHo-npouecyaabHuii kogexke Ykpainu 1960 poky

60. Binmosinni monoxxenns KIIK Ykpainu nepenbayarots Take:

Crarra 148.
Mera i miicTaBM 3aCTOCOBYBAaHHS 3aM00iKHIX 3aX0/1iB

«3amobikHI 3aX0AM 3aCTOCOBYIOTBCS [0 IIiIO3PIOBAHOTO, OOBHHYBAYCHOTO,
MiZCYTHOTO, 3aCYKEHOTO 3 METOI0 3amodirTH crpodaM YXWIIUTHCS BiX Ti3HAHHS,
ciifcTBa ab0 Cyay, HMEpEelIKOANTH BCTAHOBJIECHHIO ICTHHHM y KPUMIHAIBHIN cripaBi
a00 TPOJOBXUTH 3JIOYMHHY MiSUTBHICTB, @ TakoX s 3a0e3nedeHHS BUKOHAHHS
NpOLIECYaJIbHUX PIllICHb.

3amo0ixHi 3aX0/M 3aCTOCOBYIOTHCS 33 HAIBHOCTI JOCTATHIX MiJICTAB BBAXKATH,
IO MiZ03pIOBaHKii, OOBHHYBaueHMH, MIACYJHUH, 3acy/PKeHHH OyJae HamaraTucs
YXWJIATHUCS BiJ CIifcTBA 1 Cyay a0o BiJ BUKOHAHHS MPOIECYAbHUX PIllICHb, epe-
IIKO/KATH BCTAHOBIICHHIO ICTHHH y CIpaBi a00 TMPOMOBXKYBaTH 3JIOYMHHY Iis-
JBHICTB.

SIKImo HeMmae JIOCTATHIX MMiACTaB AJsl 3aCTOCYBaHHs 3aIl00DKHOTO 3aXOfy, Bij
Mi03PI0BAaHOT0, OOBHHYBAYCHOTO a00 MiACYIHOTO BiIOMPAETHCS MHUCHMOBE 3000-
B’sI3aHHS PO SIBKY Ha BUKJIMK OCOOM, SIKa TPOBOJUTH Ji3HAHHS, CJII4OT0, MPOKY-
popa abo cyy, a TaKOX PO Te, IO BiH HOBIJJOMUTH MPO 3MIHY CBOTO Miclenepeoy-
BaHHSI.

[Tpu 3actocyBaHHI 3amoODKHOTO 3aXO[y IO IiJO3PIOBAHOIO OOBHUHYBAaYCHHS
oMy Mae OyTH Tpen’ sIBIIEHE HE IMi3HIMIE ICCATH Ti0 3 MOMEHTY 3aCTOCYBaHHS
3armo0iKHOTrO 3axoay. SIKmo B meil cTpok oOBHHYBadueHHs He Oyze mpen’ siBICHE,
3al001KHUH 3aXiJl CKACOBYETHCS.

Crarra 149. 3ano06ixHi 3axoqn

«3an001KHUMU 3aX01aAMHU €:
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1) mignumcka mpo HeBHi3[;

2) ocobucTa mopyka;

3) mopyka rpoMaJiCkKOi opraHizariii a0 TPyJ0BOTO KOJCKTHBY;

3") 3acraBa;

4) B3SITTA MiI BapTy;

5) HarIs KOMaHAyBaHHS BiliCbKOBOT YaCTHHHU.

TuMyacoBUM 3amOOKHUM 3aXOIOM € 3aTpUMaHHS ITiJO3PIOBAHOTO, SKE 3a-
CTOCOBYETHCA 3 TI/ICTAB i B IOPAAKY, Hependadenux crartsamu 106, 115, 1657 mporo
Konekcy».

Crarrs 150. O6cTaBuHU, 110 BPAXOBYHOThCS
npH 00paHHi 3aN00iKHOT0 3aX0y

«[Ipu BupiLIEHH] NUTaHHS MPO 3aCTOCYBAaHHS 3alOODKHOTO 3aX0.1y, KpiM 00-
CTaBWH, 3a3HaueHUX y cTarTi 148 mporo Komekcy, BpaxoBYIOThCS TSKKICTD 3JI0UH-
Hy, Y BUYMHEHHI SKOTO IIiZO3PIOEThCS, OOBHHYBadyeThcsa ocoba, ii Bik, craH
37I0pOB’sl, CIMEHHNI 1 MaTepiadbHUIl cTaH, BUJ HISUIBHOCTI, MICIe MPOKUBAHHS Ta
1HIII 00CTaBHUHU, IO 11 XapaKTEePU3YIOTH.

Crarra 154, 3acTraBa

«3acTaBa noyisArae y BHECEHHI Ha JENO3UT OpraHy JOCYIOBOTO PO3CIIiayBaHHS
abo cynmy mimo3proBaHUM, OOBHHYBAYCHUM, IICYAHHAM, IHIMUMH (iI3WIHUMH Y0
IOPUINYHAME 0CO0aMH TPOIIeH 4u Tepenadi iM iHIMUX MaTepiabHUX IIHHOCTEH 3
METOI0 3a0e3MeueHHs HaJIeKHOI TOBEIiHKH, BUKOHAHHS 3000B’sI3aHHS HE BiTyda-
THUCS 3 MICIIS TTOCTIHHOTO MPOXUBAaHHS a00 3 MiCIls THMYACOBOTO 3HAXO/KCHHS 0e3
JIO3BOJTY CJIIJTYOTO YU CYAY, SIBKM 332 BUKJIMKOM JIO OpPraHy po3ciijyBaHHS i Cymy
0co0H, 1010 SKOT 3aCTOCOBAHO 3aI00IKHMM 3aXif.

Po3Mip 3acTaBu BCTaHOBJIIOETHCS 3 YpPaxyBaHHSM OOCTAaBHH CIIPaBU OPTaHOM,
SKAH 3aCcTOCYBaB 3armoOiXKHUIL 3axin. BiH He Moxe OyTH MEHIIMM: LI0A0 Ocodwu,
00BHMHYBa4YeHOI Y BUMHEHHI TSDKKOTO 3JIOYHHY, 32 SKUAN Iepen0adeHo MoKapaHHs y
BUTJISIAI TO30aBIICHHS BOJI HA CTPOK IIOHAM OECATh POKiB, — OIHI€l THCSUI
HEOI0/IaTKOBYBaHMX MIHIMYMIB JJOXOJIiB I'POMaJIsiH; I[0JJ0 0cOOH, OOBHHYBa4CHOI Yy
BUYMHCHHI IHIIOTO TSDKKOTO 3JIOYMHY YH paHille CyIOUMOI OCOOH, — II’SATHCOT
HEOI0/IaTKOBYBaHMX MIHIMYMIB JOXOJIB I'POMaIsiH; MO0 IHIINX 0ci0 — 1’ sTaecs-
TH HEOIOJIATKOBYBaHMX MIHIMYMIB JIOXOZIB IPOMaJIsiH. Y BCiX BUIaIKax po3mip 3a-
CTaBU HE MOXK€ OyTH MEHIIMM pO3MIpY IHMBIJIBHOTO MO30BY, OOIPYHTOBAHOTO JI0-
CTaTHIMH JIOKa3aMH.

[Ipu BHEceHHI 3acTaBH MiTO3PIOBAaHOMY, 0OBHHYBAYCHOMY, IIIACYIHOMY PO3’-
SICHIOIOTBCSI HOTO 00OB’SI3KM 1 HACTIAKY 1X HEBUKOHAHHS, a 3aCTaBOJIABII0 — Y BUH-
HEHHI SIKOTO 3JIOYMHY Mi/I03PIOETHCS YN OOBHHYBAa4dYyeTHCS 0C00a, MIOAO SIKOI 3a-
CTOCOBYETHCS 3aMO0KHUHN 3aXiJ, 1 0 B pa3i HCBUKOHAHHS HEIO CBOIX 00OB’S3KIiB
3acTaBa OyJie 3BepHEHA B I0XOJ JEPKaBH.

Mipa 3armo0iHOro 3aX01y y BUIVISI 3aCTaBH LIOA0 OCOOH, sIKa 3HAXOAUTHCS
M BApTOI0, 10 HAMpPABJICHHS CIPAaBH 0 CYAy MOXKe OyTH OOpaHa JIUIIE 3 J03BOJIY
NPOKypopa, sIKMi J]aBaB CaHKIIIIO Ha apellT, a MiCisl HQJAXOMKESHHS CIIPaBU JI0 CyIy
— CYZIOM.

3acTaBoJaBelh MOXKE BIAMOBUTHCH B B3ATHX Ha ceOe 3000B’s13aHb 10 BHHHUK-
HEHHS MiJICTaB Ul 3BEPHEHHS 3aCTaBH B JOXOJ A€pXKaBH. Y IIbOMY BHUIIAIKY BiH
3a0e3neuye sIBKY IiI03pIOBAHOT0, OOBHHYBAUEHOTO, IiJCYIHOTO A0 OPTaHy PO3CIi-
JIyBaHHS 4M Cydy JUIsl 3aMiHM HoMy 3amoODKHOro 3axojay Ha iHIMK. 3actaBa
MIOBEPTAETHCS JIUILE TiCJIsi OOpaHHS HOBOTO 3aII001KHOTO 3aXO0/1y.

SIkuro migo3proBaHui, OOBHHYBaYeHWH, MIICYAHUN MOpYIIye B3sATI Ha cede
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3000B’s13aHHSI, 3aCTaBa 3BEPTAETHCS B JOXOA AeprkaBu. [TuTaHHs 1Tpo 3BepHEHHS 3a-
CTaBH B JJOXOJ JCPKaBH BHPILIYETHCSA CYJOM y CYIOBOMY 3acCilaHHi MPU po3risiai
crpaBu abo B iHIIOMY CyJOBOMY 3acifaHHi. B cynoBe 3acinaHHs BUKIMKA€EThCS 3a-
CTaBoJaBellb JUIsl Jadl MosicHeHb. HesiBka 0e3 MOBaXXHUX NMPHYHMH 3aCTaBOAABIS B
CyZIOBE 3aCiJlaHHs He MEPEelIKOKAE PO3TIIsiy MUTAHHS PO 3BEPHEHHS 3aCTaBH B
JIOXOJ1 JICPIKaBH.

[lutaHHS PO NOBEpPHEHHS 3aCTaBM 3aCTABOJAABIIO BUPIIIYETHCS CYIOM IPH
po3riAni crpaBd. 3acTaBa, BHECEHA IMiO3PIOBAHUM, OOBHHYBaU€HHM, MiJACYTHIM,
MOXe OyTH 3BepHEHa CyJ0M Ha BUKOHAHHS BUPOKY B YaCTHHI MaifHOBHUX CTSTHEHBY.

(Kooexc oOonosneno cmammeto 154" 32iono iz 3axonom Ne 530/96-BP i
20.11.96).

Crarrs 165", Ilocranora (yxBaJia) Ipo 3aCTOCyBaHHS,
CKACYBaHH# YM 3MiHY 3a100i2KHOT0 3aX01y

«[Ipo 3acTocyBaHHA, CKacyBaHHS 4YH 3MiHY 3all00DKHOTO 3aXOAy OpraH Ii-
3HAHHSA, CITYHH, TIPOKYPOP, CYI I BUHOCITH OCTAHOBY, a CYJl — YXBaJIy».

Crarrs 165°. Ilopsinok o0paHHs 3aM06i:KHOTO 3aX0Ly

«Ha cranii nocymoBoro posciiiyBaHHs CIpaBH 3alloODKHHUI 3axim, He mo-
B’sI3aHUI1 3 TPUMAaHHSIM I11J1 BAPTOI, 00MPAE OpraH Ji3HAHHS, CIIIAYHA, IIPOKYPOP.

SIkmmo opraH Ai3HaHHSA, CIiTYAN BBaXKae, IO € MiJICTaBH AJIS 0OpaHHS 3amo0ik-
HOTO 3aXO/y Y BUTJISAL B3ATTS IIiJT BapTY, BiH BHOCHUTH 3a 3r00I0 IIPOKYPOpa MOJaH-
Hs 10 cyny. Take » nmomaHHs BIpasi BHECTH NpoKypop. [Ipu BupimeHHi nboro mu-
TaHHs MPOKYpPOp 3000B’s3aHHMI O3HAHOMHTHCS 3 yCiMa MaTepialaMu, L0 JA0Th
MIICTaBU IS B3ATTS IiJl BapTy, NMEPEBIPUTH 3aKOHHICTH OJIepXaHH JI0Ka3iB, iX J10-
CTaTHICTh JUIsl OOBUHYBaUEHHSI.

[onanus Mae OyTH PO3IISIHYTO TPOTSTOM CIMIECATH JBOX T'OAWH 3 MOMEHTY
3aTpPUMaHHS ITi103PIOBAHOT0 Y1 OOBHHYBAa4EHOI'O.

SIK10 B OJjaHHI CTAaBUTHCS MUTAHHS TPO B3ATTS ITiJ BapTy O0COOH, sIKa mepedy-
Ba€ Ha BOJI, Cy[IAs BIPaBi CBOEIO ITOCTAaHOBOIO JAaTH JO3BI HA 3aTPUMAaHHA IiJ0-
3pIOBAHOT0, OOBHMHYBAYEHOTO 1 JOCTAaBKY HOTo B Cy[ IiJ BapTolo. 3aTpUMaHHS B
LOMY BHIAJKy HE MOXKE NPOJOBXYBATUCS OlNIbIIEe CIMIECITH IBOX OJIHUH; a B pasi

KOMU ocoba mepedyBae 3a MeXKaMU HACEIEHOro MYHKTY, B SKOMY Hi€ Cyd, — He
Oispliie COpPOKa BOCHMH FOJMH 3 MOMEHTY JIOCTAaBKH 3aTPHMAHOIO B IIeil HaceneHui
IIYHKT.

[Ticnst omeprkaHHs MONAHHS CyAJsl BHBYAE Marepialid KPUMIHAIBHOI CIIpaBH,
TIPEJICTAaBIICHI OpraHaMu Ai3HAHHSA, CIIiAYNM, IPOKYPOPOM, JOMHUTYE ITiJO3PIOBAHOTO
Yl OOBHHYBAY€HOTO, a TIPH HEOOXITHOCTI Oepe MOSICHEHHS B 0CO0H, Y IPOBAKEHHI
aKoi TepeOyBae cmpaBa, BHCIYXOBYE IYMKY HpPOKypopa, 3aXHMCHHKA, SIKIIO BiH
3’SIBUBCS1, | BHHOCHTH ITOCTaHOBY:

1) mpo BiAMOBY B OOpaHHI 3amo0iKHOTO 3aXOJy, SKIIO JJIs HOro OOpaHHsS
HEMa€ MiICTaB;

2) npo oOpaHHS 1i103pIOBAHOMY, OOBUHYBaY€HOMY 3aII001KHOTO 3aX0/y Y BU-
TIIAL B3SITTS IiJT BapTy.

BinMoBuBIIN B 00paHHI 3amt001KHOTO 3aX0y Y BHUTIIAII B3STTS IiJ BapTy, CyH
BIIpaBi 0OpaTH WiZO3pPIOBAaHOMY, OOBHHYBaYCHOMY 3alOODKHUI 3axim, He IIo-
B’sI3aHUH 13 TPUMAHHSIM ITi]] BapTOIO.

Ha mocranoBy cyani 1o amemmiiiHOro cyay IpOKYpOpOM, ITiJJO3PIOBAHUM,
0OBMHYBaYE€HUM, HOTO 3aXMCHHUKOM Y{ 3aKOHHUM MPEJICTABHUKOM HPOTSTOM TPHOX
Ji0 3 mHS i BUHECCHHS MOke OyTH mojaaHa anensiis. [logaua anensiii He 3ylHHSsE
BUKOHAHHS TIOCTAHOBH CY/III.
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Sxmo mis oOpaHHA 3aTpUMaHOMY 3aro0iKHOTO 3aX0y HEOOXITHO JOJaTKOBO
BUBYHTH JaHi PO OCO0Y 3aTPHMAaHOTO YU 3’sICYBATH iHINI OOCTaBHHH, SKi MArOTh
3HAYCHHS YIS MPUAHSATTS PIIICHHS 3 [IbOTO MUTAHHSI, TO CYA/ BIPAaBi MPOJOBKUTH
3aTpUMaHHS J0 JIECATH, a 33 KJIOIMOTAHHSIM IiI03PIOBAHOT0, OOBHHYBAYEHOTO — [0
I’ SITHAAMATH 110, PO 10 BUHOCUTHCS MOCTAHOBA. Y pasi KOJIM Taka HEOOXIIHICTh
BUHHUKHE TIPU BUPILICHHI [IbOTO MUTaHHS 100 0CO0H, sIKa HE 3aTpUMyBaacs, Cy/I-
Il BIIpaBi BIIKJIACTH HOTO PO3TIIAN HAa CTPOK OO JHecATH Ai0 1 BXKUTH 3aXOMiB,
CIPOMOXKHUX 3a0€3MeYnTH Ha Iei mepiox i Hajlle)kHy MOBEIIHKY, ad0 CBOEI IO-
CTaHOBOIO 3aTPHUMATH ITiJJ03PIOBAHOTO, OOBHHYBAYCHOTO Ha IEH CTPOKY.

C. Ilocranosa Ilnenymy BepxoBnoro Cyny Ykpainu Big 26 Oepe3nst
1999 poxy Ne 6 «IIpo mpakTHKY 3aCTOCYBAHHS 3aCTaBH SIK 3al100iKHO-
ro 3axoay»

61. BignoBimHi BuTArM 3 moctaHoBu Ilnenymy Bepxonoro Cymy
VYkpainu:

G

2. 3a 3mictoM cr. 154' KIIK 3acToCyBaHHS 4YM HE3aCTOCYBAHHS 3aCTaBU
MOBHICTIO 3QJISKUTh BiJl pO3CYAy OCOOM UM OpraHy, B IPOBAPKCHHI SKHX TepedyBae
cnpasa. CyJl IIOBHHEH BUPIIIYBAaTH 1€ NUTaHHS (3 HaBEACHHAM BiJIIOBIAHUX MOTH-
BiB) [cTOpiH] y KOXXHOMY KOHKDETHOMY BHIIQJIKy 3 YpaxyBaHHSIM XapakTepy Ta
CTYIEHS TSDKKOCTI BUMHEHOTO 3JIOYHMHY, JAHHX NpPO 0co0y, sKa HPHUTATYETHCS 10
BIZIMIOBIJAILHOCTI, ¥ IHIINX OOCTaBMH CIpPAaBH; 1 00MpaTH Iei 3amoOiKHUN 3aXin
3aMiCTh TPUMAHHS ITiJ] BAPTOO JIKIIIE TOJI, KOJH € BCI MiJCTaBU BBAaXKAaTH, IO BiH
MOJKe 3a0e3MeUnTH HAICKHY IMOBEIIHKY MiACYTHOTO Ta BUKOHAHHS HUM IIpOIlecya-
JHHUX 000B’SI3KiB, @ TAKO)K BUKOHAHHS BHPOKY...

9. ..Bu3HayaouM B KOXXHOMY OKPEMOMY BHIIQJKy pO3MIp 3acTaBH, CYyIH
TIOBHHHI BPaXOBYBaTH OOCTaBHHH CIIPaBH i 0c00y OOBHHYBa4EHOTO (IMiJO3pIOBAaHO-
ro) (30Kpema Horo abo ii ciMeiHu 1 MaTepiabHUI CTaH).

12. 3rigHo 3 4. 6 cr. 154! KIIK mopyuieHHs migo3proBaHiM, 0OBUHYBAYECHUM,
MiZICYTHUM B3SITHX Ha cebe 3000B’s3aHb TATHE 3BEPHEHHS 3aCTaBH B JIOXO[
nepxaBu. Lle nuTaHHs [3BepHEHHs | MOXKe OyTH BHPIILEHO SIK Y CYZ0BOMY 3aciiaHHi
TIPH PO3TISAL CIIPABH OO MiACYTHOTO (BUPOKOM, a IO HOTO IMOCTAaHOBICHHS —
MOCTAaHOBOIO UM YXBAJIOI0), TaK 1 B IHIIOMY CYZOBOMY 3acCiTaHHI».

D. MixknapojaHi 3BiTH 111010 YMOB TPUMAHHS B YCTAHOBAX BUKOHAH-
HSl IOKAPAaHb i CJIiIYUX i30/19TOPaxX YKpaiHu

62. BigmoBigHi BUTITH 31 3BITiB BHKJIaAeHO y pimeHHi Cyay y crpasi
«HeBMmepxunpkuii npotu Ykpainm» (3asgBa Ne 54825/00, nm. 60, 61 1 66,
€CILT 2005-11).

ITPABO

[. IOIIEPEHI 3AYBAXEHHA
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63. Ilicnma yxBaymm Cyay 000 TPUHHATHOCTI 3asBHUK HalaB CBOI
3ayBa)K€HHS ILIOJO CYTI CHIpaBH, y SKUX BiH 3HOBY CTBEp/DKYBaB, LIO
po3risif oro crpaBu OyB HECIPaBEAJIUBUM 1 10 OyJI0 MOPYIIEHO MPUHIIMIT
Mpe3yMIILii HEBUHYBATOCTI, Ta CKApXKUBCSI HA YMOBU TPUMAHHSI MiJl BApTOIO
MPOTATOM yChOTO MEPIOAY 3 MOMEHTY BHUHECEHHS IEPILOro PIlIeHHS Mpo
HOro 3aTpUMaHHs SIK MiJI03PIOBAHOTO Ta J0 MOMEHTY HOro 3BUIBHEHHS Bij
B1/10yBaHHS MMOKapaHHS.

64. Cyn 3a3Hauae, 110 y CBOil OCTaHHIM yXBaJi 111010 MPUHHATHOCTI BiJ
6 xBiTHS 2004 poKy BiH BH3HAaB NPUWHATHUMHU CKAapru 3asiBHUKAa Ha YMOBHU
YB’S3HEHHS 1 BIICYTHICTh HAJIE)KHOTO JIIKYBaHHS Ta MEIUYHOI JOIIOMOTH 3
30 nmucromana 1998 poxy no 8 uepBust 2000 poky (ctarrst 3 KonBeniii),
Horo ckapru Ha Hecrady €(eKTHBHUX 3aC00IB IOPHIUYHOTO 3aXUCTY ILIOJ0
ckapru BiamoBimHo o ctatTi 3 (crareit 3 1 13 KonBeniii) ta ckapru Ha
3BEpHEHHS 3aCTaBU B J0X0A JepxkaBH (MyHKT 1 ctarti 6 KonBentii). Takum
YUHOM, pO3MIIST CHpaBH OOMEXYETbCS CKapramu, sIKi BXE€ BHU3HAHO
npuiHATHUMU (quB. pimeHHs Bim 26 kBitHA 2005 p. y copaBi «Cokyp
npotu Ykpaiaw» (Sokur v. Ukraine), 3asiBa Ne 29439/02, . 25).

II. CTBEPJIXKYBAHE TIOPYIIEHHS CTATTI 3 KOHBEHIIII

65. 3asBHUK CKapXKMBCS Ha HEHAJEKHE MOBOPKEHHS 3 HMM IiJI 4ac
TpUMaHHS TiJ BapTol0. 30Kpema, BiH CKap)KUBCS Ha Te, M0 Jep)KaBHI
OpraHu He 3a0e3MeuniIn oMy Halle)KHe Ta HEOOXiHE JTIKYBaHHS 1 MEIUYHY
noromory mpotsrom nepiogy 3 30 mucrtomama 1998 poky mo 8 depBHS
2000 poky. Bin cTBepmKkyBaB, 10 HEHAlIEkKHI YMOBU TPUMaHHS HOro miA
BapTOIO CIPUYMHIIN TSDKKI CTpaXXIaHHS 1 TMOTIPIIEHHS CTaHy 310pOB’s. Y
3B’A3KY 3 UM BiH nociascst Ha ctarTio 3 KoHBeH1lli, sika nepeadoayae Take:

«Hikoro He Moxe OyTH MiAIaHO KaTyBaHHIO a00 HENIOJICBKOMY YH TaKOMY, IIIO
MPUHWKYE T1IHICTD, TOBOKEHHIO a00 IIOKapaHHIO.

A. 3ayBasKeHHsl CTOPIH 1010 YMOB TPHUMAaHHS il BAPTOIO
1. 3ayeaoicenns 3aa6Huka

66. 3asgBHMK CTBEp/IXKYyBaB, II0 MiJ 4Yac mnepeOyBaHHsS MiJ BapTOO
MOBOJKEHHSI 3 HUM OYJIO JKaxJIMBUM 1 Majlo IUIECTIPSIMOBAHHUHA XapakTep 3
METOIO 3J1aMaTu HOro MOpaJIbHUM OMip 1 HPUMYCUTH CBITYMTH IPOTH TPETIX
oci0 1 3i3HAaTHCS y 3JI0YMHAX, SIKi BiH HE BUMHAB. BiH TakoX CTBEp/IKYBaB,
10 KOPCTOKUN CHoci0, B AKUil Oyn0 MPOBEIEHO JesKi Ciayl Jii CTOCOBHO
HBOTO, Ta CYKYIHHI BIUIMB IOTQHOTO IOBO/DKEHHS Ha Horo (i3uuHy Ta
MOpajbHy UITICHICTh OBOIATH, IO OylIO AyXe cepilo3He MOpYIICHHS
crarti 3 KonBenmii. 3assBHUK CTBEpIKYBaB, IO B3ATTS ioro mix Bapty 30
muctonaga 1998 poky cymepednTh MOJOKEHHSM, BUKJIAJIEHUM y CTaTTi 3
KonBeHI11i, OCKUTEKH WOTO CTaH 370pOB’S 1 XBOPOOH, Ha SIKi BiH CTPa)/aB,
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CBIYaTh MpO T, IO OpraHd OOBHHYBAYEHHS CBIJIOMO MOPYIIyBAIH
Kongenuiro.

67. 3asBHUK 3HOBY HAarojoCHB Ha TOMY, III0 YMOBH HOrO YB S3HEHHS B
000X ycTaHOBax Oy/lM TaKMMH, L0 MPUHMKYIOTh TiHICTh. BiH mocuiaBcs
Ha Toi (paxt, mo xamepu CI30 Ne 13 Gynm moBH1 mapasuTiB. Bimkputwuii
TyaneT OyB pO3TalIOBaHUI HeNAJeKO BiJ CTOJNY Ha MiJBUIICHHI HABIPOTH
IBepei kamepu po3MipoM 12 KBaJpaTHHX METPIB, y SKii nepedyBaju BiciM
B’s13HIB. Y Kamepi He Oylo 0COOMCTOrO MPOCTOPY 1 BCl MaIMIH. YMOBH Y
MeJ4acTuHi, A€ 3asiBHUK nepedyBaB 3 3 cepnHs 1999 poky mo 6 uepBHs
2000 poky, Oyau MpaKTUYHO TaKUMHU X, K 1 B pemti kamep. Kamepu Oynu
nepenoBHeHl: 10—12 oci6 Ha 14 kBagpaTHuX MeTpiB. XBOpi B’A3HI,
NepeBeICHI 3 IHIINX YCTaHOB BUKOHAHHS ITOKapaHb a00 CIiTYUX 130J5TOPIB,
NesiKl 3 SKUX CTpaKJalu Ha TyOepKylibo3 Ta BEHEPUYHI 3aXBOPIOBAHHS,
nepeOyBaiy 3 IHIIMMH B’S3HAMHU y TUX CaMHUX HMPUMIIIEHHSX, CTBOPIOIOYH
TaKHUM YMHOM HEOE3MeKy 3apakeHHS.

68. lono ymoB yB’si3HeHHs y CI30 CBY 3asBHHMK CTBEpAXKyBaB, IO
BOHHU Oynu HabaraTo KpamuMH, ajie Kamepa o0JiaJlHaHa TaKUM YUHOM, IO
B’SI3¢Hb BECh Yac IOYYBaBCS NPUHIDKEHHM. TyanerT OyB po3TalloBaHHUNA
nmocepeAvHl KaMepu Ha MiAHATOMY OETOHHOMY IOCTaMEHTI, aOCOJIOTHO
BimkpuTHit. Moro 6yn0 BHIHO HE TINGKM iHIIMM YB’SI3HEHHM, a i
OXOpOHISIM. Maiike NOJIOBMHY OXOpPOHIIIB CKJIaJaly >KIHKH. Y Kamepl He
Oyno Boau. XOJIOAHY BOAY MOJaBalIM TUIBKM Ha MPOXaHHS yB’SI3HEHOTO Ha
KOPOTKUN MPOMIXKOK 4Yacy.

69. 3asBHUK CTBEP/IXKYBaB, OCUIAIOYUCH Ha 3BIT PaxyHKOBOI MajiaTH 3a
1999 pix «Ilpo pe3ynapTaTé TmEpeBIpKM OIOKETHUX AaCUTHYBaHb Ha
yTpUMaHHS Jlep)kaBHOTO JenapTaMeHTy 3 MUTaHb BUKOHAHHS IOKapaHb,
0 YMOBH TPHMaHHS IIiJ] BapTOl OylIH HEHAJIC)KHUMH, TOMY IO 3
Jep:kaBHOTO Owojpkery Oyiao BHIUIEHO TUIBKM 2,9 MIH TpH Ha
MEHITEHIIapHy CUCTEMY, 110 y CepeIHbOMY O3Hayae 13 TpH' Ha OJHOTO
yB’A3HEHOro Ha pik, a6o | TpH Ha wMmicsamp. Y 2000 pomi nsg cyma
3meHmmiaca 1o 11 rpu® Ha pik, T06T0 0,9 rpH Ha Miciub. Y 1999 pomi y
JepKaBHOMY OropkeTi Oyno mependadeHo TUTbKHU 25,4% HeoOXiaHOI cymu
JUTsl IOTped XapuyBaHHS yB si3HEHHX, a y 2000 pori 11 cyma 3MeHIUIacs
1o 14,5%, To6to 0,38 rpH* Ha neHb AJI XapuyBaHHs OJHIET 0COOH. 3asBHUK
CTBEPKYBaB, IO MM/ Yac WOTO TPUMAaHHS TiJ BApPTOI CIITYHHA 130JIATOP
Ne 13 (CI3O Ne 13) orpumyBaB Ttinbku 0,08 rpH' Ha J€Hb Ha OJHOTO
3aTPUMAHOTO 3 JIEP)KABHOTO OFOJDKETY 1, BIAMOBIAHO, HE OyJI0 MOXKIIHUBOCTI
miJ Y4ac TPUMaHHs MijJ BapTOIO JIIKyBaTH 3asBHHUKA BiJ Takoi XBOpoOH, sK
BHpa3Ka. 3asBHUK TAaKOXX HAroJIOCHB, L0 3a INICTh MICSLIB 3aTPUMAaHHS
fioro Oyno migaaHo OJIM3bKO CIMAECATH MPUHUZIUBUM OOLITYKaM.

! mpubIM3HO 2 €BPO

* mpubausno 0,15 epo
* mpubnuzHo 0,06 €BpoO
* mpu6musno 0,01 eBpo
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2. 3aysaoicennsn Ypsaoy

70. VYpsin He HagaB KOMEHTApiB IIOJI0 BCIX CKapr 3asiBHUKA CTOCOBHO
ctarti 3 KonBeHmii. BiH mpoxkoMeHTyBaB TUIBKM JAEKiTbKa MHTaHb, SKi
MOPYIIYBAINCh 3asBHUKOM. 30Kpema, Ypsan 3a3HauMB, M0, OCKUIBKH
3asBHUK CKapKUBCS 3/1€0UIBIIOT0 Ha HECIIPOMOXKHICTh JIEPKaBHUX OpTraHiB
3a0e3MeunTH HOMY HaJIe)KHE JIIKyBaHHS 1 XapuyBaHHs, BiH Oy/ie po3riisiaaTu
JIMILE CKaprH, L0 CTOCYIOThCA LUX MUTaHb. YPSJ 3allepeduB TBEPAKEHHS
3asBHUKA 1 Harojocus, 1o mia yac nepedysands y CI30 CBY Tta CI30
Ne 13 3asBHUKa He OyJ10 MiJIaHO HEMIOJICHKOMY a00 TaKoMY, 1110 PUHUKYE
TiIHICTB, TMOBOPKEHHIO. TakoX BiH CTBEp/DKYBaB, IO YMOBH, B SIKHX
yTpUMYBaBCsl 3asBHUK, BiamoBiganu Bumoram ctarti 3 KonBeHuii, i Tomy
He OyJI0 OpYILIEHHS IIi€] CTaTTI.

B. 3ayBakeHHs1 CTOPIH 11010 BiICYTHOCTI JIKyBaHHS i MeAU4YHOI
AOTIOMOTH

1. 3ayeaoicenns 3aa6Huka

71. 3asBHUK HEe MOTOIUBC 13 3ayBaXeHHAMU Ypsay. Bin cTBepkyBas,
0 CTaH WOTO 3J0pOB’s TiJ Yac yB’S3HCHHS JeAalli MOTipIIyBaBCs, IO
CBIIYUTH MpO Te€, IIO BIH HE OTPUMYBAB HAJEKHOTO JIIKyBaHHA Ta
XapuyBaHHA. 3asBHUK CTBEPIDKYBaB, IO BiIMOBAa 3asBHUKOBI Yy HaJaHHI
mikyBaHHS Oyna 1iiecnipsiMoBaHO0. Tako BIH 3asBUB, M0 Take
MTOBO/DKCHHSI € KaTyBaHHAM. Y Jk0BTHI 1998 poky y 3asBHUKA BiIOYyJI0CH
yCKJIaAHEHHS XBopoOu cepiist. Y GepesHi 1999 poky y HBOrO 3HOB cTasloCs
3aroCTPEHHS BiJIKPUTOI BUPA3KOBOI XBOPOOHW ABAHAMLATHIIANIOI KHUIIKH, a
TaKOXX BiH CTpaXKJaB BiJ MyXJIMHHU Yy CIHHI Ta XBopoOu mikipu. Taki cami
npoOJeMu 13 3I0pPOB’SIM BUHUKIIA 3HOB, KOJH Cyas KUiBCHBKOTO MiCHKOTO
Cyay, SIKAH PO3IJIAAaB CIpaBy 3asBHUKA y MEpioJ]] 3 YEpBHS IO CepIieHb
1999 poky, HIOHOBHB CTPOK TPUMAaHHS 3asBHUKA i1 BapTOIO.

72. 3agBHUK HaroJIoCUB, L0 TBEP/UKEHHSA Ypsaay, 1o HoMmy OyIo
HaJaHO HAJICKHE 1 CBOEUacHe JIiKyBaHHs i yac repedyBanns y CI30 CBY
1 CI30 Ne 13, € HemocToBipHUMH. 30KpeMa, BiH 3a3HAYMB, 110 JIKyBaHHS,
HaJaHe HoMy, HE TMPHU3BEIO JO0 OJYXaHHS, a JIMIIE CIPUIUMHUIIO
NOTIpILIeHHsl CTaHy #oro 310poB’s. binbiie Toro, BiH 3asBHB, IO JEsAKa
iHpopMaris, HamaHa YpsaoMm, y MEAMYHHX 3amucax Oyia HENpaBIWBOIO, a
4acTUHY 11 OyJI0 HABMUCHO MPOMYIIEHO.

73. Takox 3asiBHUK 3a3HauuB, 110 3 orsiny Ha pimeHHs Cyny, yxBajieHi
29 xBiTHa 2003 poky npotu Ykpainu (auB. pimeHHsS «JlaHbKEBHY MPOTH
VYkpaian», 3asBa Ne 40679/98, m. 112; «Xoximia npotu YKpaiHu», 3asBa
Ne 41707/98, n. 154; «Hazapenko mpotu Ykpainu», 3asiBa Ne 39483/98,
m. 114; i «AnieB nporn Ykpainm», 3asBa Ne 41220/98, m. 110), ymoBwm
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TPUMaHHS TIiJi BapTOI y 3aKiajgaxX, B SKUX IepeOyBaB 3asBHUK, OYIH
HETIOJACHKUMHU 1 TAKUMHU, 1110 TPUHUKYIOTH T1IHICTh. 3aSBHUK HArOJIOCHB Ha
TOMY, IO HOTO IIJECIPSIMOBAHO MiIaBAIM KAaTYBAHHIO Ta HEHAJIC)KHOMY
MOBOJKEHHIO 3 METOIO MPUHU3UTHU Ta MPUMYCUTH HOTO BU3HATH BHUHY, 11100
TTOJICTIIIUTH KPUMIiHAIbHE PO3CIiAYBaHHS MPOTH HHOTO, & TAKOXK OTPUMATH
CBIJTUEHHS MPOTH 1HIIHUX OCiO.

2. 3aysaoicennsn Ypsaoy

74. Ypsa Harojgocus, IO HOro MO3UILIS IPYHTYETHCS IMEPII 3a BCE HA
MOPIBHSIHHI  JIOCHI/DKEHb CTaHy 3/J0pOB’s 3asBHUKA, KOJH ioro OyIo
3BUTBHEHO 13 Comyx0m Oe3meku, TOOTO Imepe THM, SK BiH IT0YaB MPAIOBaTH
y MiHicTepcTBI 3aKOpPJOHHUX CHpaB YKpaiHH, 3 TpboMa MEAMYHUMHU
eKCTIIepTH3aMH, 10 TPOBOAMIMCS TiJl Yac Horo mepe0yBaHHS IiJ BapTOIO.
AHani3 mokasas, 10, Oepydd 10 yBaru Tod (akT, IO 3asgBHHUK 00iiiMaB
nocafgy, sika repeadavana MOJOpPOXKi Ta TpuBaie NepeOyBaHHS B 1HIINX
KIIMaTHYHUX YMOBaxX, a TaKOX CTpeC, CHPUYMHEHHH KpUMiHAJIbHUM
pO3CiAyBaHHSM MPOTH HBOTO, XBOPOOM 3asiBHHKA MOTJIM O PO3BUTHCS 3a
HOpMaJbHOTO TMepediry Mmoiid, HaBiTh AKOW HOro He TPUMAIU i BapTOIO.
KpiMm Toro VYpsn 3BepHyB yBary Ha Te, LIO 3asBHHMKY OYJlO HaJaHO
BIJIMOBIAHE JIIKYBaHHSA i/ Yac TPUMAaHHS MiJ BapTo0. TakoX BiH MOCIaBCS
Ha QakT, M0 y MEAWYHIA KapTmi Oynw 3a3HauyeHi JKW, SKUMH OyJo
3a0e3MeueHo 3asBHMKA Ta J0 SKUX BIH MaB BUIbBHUH JoCTynl. Ypsa
3ayBa)XWB, 10 3asBHUK OTPHMYBaB HaJeXKHE JIKyBaHHA TijJ dac
nepebyBanHs mix Baproro y CI30 CBY 1 CI30 Ne 13. Bin Haronocus, 1o
TBEPJUKCHHS 3asBHUKA 3 I[LOTO MTUTAHHS € HEOOTPYHTOBAHUMH.

C. Ouinka Cyny

1. Ilpeyedenmne npaso, sike nioisA2ae 3aCcMOCY8AHHIO

75. Ipenenentne npaBo Cyny 3a crarreto 3 KoHBeHIIii, mo miaysrae
3aCTOCYBaHHIO y Il CrIpaBi, KOPOTKO BHKJIQJIECHO y 3a3HAYEHOMY pillleHHI
B crpaBi «HeBmepxuubkuii npotu Ykpainuy (Nevmerzhitsky v. Ukraine),
m. 79—81).

2. Ckapeu Ha yMOo8U MPUMAHHS 3AA6HUKA NI 8apmor0

76. lllono yMOB TpUMaHHS 3asBHHUKA IIiJi BAPTOI0 — MEPENOBHEHHS
KamMep Ta BIJCYTHOCTI HAJEXKHOI TIri€HHM, BEHTWJIALII, COHSYHOTO CBITIA,
IIOJICHHUX TMPOTYJSHOK, YMCTO1 OinMn3HM Ta omsiry — Cya po3riisiHyB iX y
[IIJIOMy Ha OCHOBI TOSCHEHb 3asBHHMKA. BiH 3a3Hadae, MO HEMOXKIHUBO
TOYHO BCTAHOBUTH YMOBH, B SIKUX YTpUMYyBaBcs 3asBHUK. OIHaK BiH
BKasye, 0 YPsAI HE 3alepeuyBaB TBEP/KCHHS 3asBHUKA 1, TAKUM YHHOM,
BOHU MOXYThb BBaxaTuch CynoM He3alepeuHUMH (AMB. IMyHKTH 66—69).
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Kpim Ttoro, Gepyum m0 yBaru, Imo TOSICHEHHS 3asiBHUKA TOCTIIOBHI,
JeTalbHI Ta BIAMOBINAIOTH 3arajoM IepeBipkaM, mposeaeHUM Komiterom
Panu €Bponu 13 3anobiranHs TopTypam 1 YnoBHoBaxkeHUM BepxoBHoi Paau
VYkpaiHu 3 mpaB JIOJUHM B YCTaHOBaX BHMKOHAHHS IMOKapaHb Ta CIIAYUX
13o5sTOpax (AMB. 3a3Ha4yeHe pilleHHs y crpaBi «HeBMepkuubkuil mpoTH
Yxpaiun» (Nevmerzhitsky v. Ukraine), mynktu 60, 61 Ta 66), ta 3BiTy
PaxynkoBoi nmanatu 3a 1999 pik «IIpo pe3ynbratu nepeBipku OFOIKETHUX
acCUTHyBaHb Ha yTpUMaHHs JlepskaBHOro JemapTaMeHTy 3 NHTaHb
BUKOHAHHS TIOKapaHb» (muB. 1. 69), Cya JOXOAUTh BUCHOBKY, IO 3asSBHHUK
yTpUMYBaBCS y HENPUMHATHUX YMOBax, a Jep)kaBa He 3a0e3nedmnna
3aTpUMaHUM HEOOXIJTHOTO XapuyBaHHS Ta HAJIEKHUX KOIITIB Ha iX
yTPUMaHHS, SIK 11e lepeadayeHo 3aKOHOM (UB. 1. 69).

77. Kpim Toro Cyn 3a3Hadae, 10 MEAWYHI BHCHOBKH, HaJaHI
CTOpPOHAMH, CBIYaTh MPO Te, IO MiJl Yac yB SI3HEHHS 3agBHUK CTPAXKIaB Ha
pizHI xBopoOu (auB. myHKTU 39—45). TlopiBHSAHHS BHCHOBKIB NEpIIOi Ta
TPeThOi CyJOBO-MeIUUHUX ekcreptu3 Big 11 Oepesns 1998 poky ta 3 16
yepBHA 1o 2 sunHA 1999 poky, BIIMOBIAHO, YITKO CBIAYUTH IPO TE, IIO
CTaH Horo 3710poB’sl 3HAYHO MOTipIIMBCS (IUB. MyHKTH 391 51).

78. logo cebopeiHOTo IepMaTUTy 1 XBOPOO CepIls, Ha K1 CKapKUBCS
3agBHUK, CyJ BBaXkae, IO HE3BaKAlOUM Ha JIKyBaHHSA, fKe IHCHO
OTPUMYBAaB 3asBHUK, 3aXBOPIOBAHHS, PEIMIUB, MOTIPIICHHS Ta HOTO
nojanbia rocmitamizamis 30 aucronaga 1998 poky (nuB. m. 43) BKa3yooTh
Ha Te, UI0 BIH YyTPUMYBAaBCS B aHTUCAHITapHUX yMOBax 0e€3 JIOTPUMAHHS
€JIEMEHTApHOI Tiri€HH.

3. Cxapeu Ha 8i0cymHicmy AiKYBAHHS | MeOUYHOI 00nomozu

79. lomo ymoB yrpuMmanns Cyn 3a3Hadae, IO CKapru 3asiBHUKA
cTocyroThCcsi monokeHb craTTi 3 KonBenmii. [lami BiH TOBTOpPIOE, IO
HE3BaXKal0uM Ha Te, mo cTaTTs 3 KoHBeHIii He MOXe TIyMaYuTUCh SIK Taka,
10 3aKpIIUTIOE 3aralbHUN 000B 30K 3BITLHEHHS 3aTPUMaHUX Y 3B’SI3KY 31
CTAaHOM 3JIOPOB’sl, BOHA TMOKJIAJa€ Ha Jep>KaBy OOOB’S30K 3aXHUIIATH
¢bi3uuHe 310poB’st 0ci0, M030aBIEHUX BOJI, HAMPHUKIIAJ, IUISXOM HaJaHHS
iM HEeOOXiTHOT MeIMYHOI TOTIOMOTH (JIMB. BUCHOBOK €BPOIEHCHKOT KOMICIT
3 paB JoauHu Bix 28 ciung 1994 p. y cnpasi «['yprago npotu LlBeitapiin
(Hurtado v. Switzerland), Series A Ne 280-A, c. 15, 16, m. 79). Kpim Toro
Cyn BHU3HAUMB BUMAAKH, KOJTU HEOOXITHO HAJIEKHUM YHUHOM OXOPOHSTH
3M0pOB’sl yB’si3HEHMX (nuB. pimeHHs Bix 26 sxoBTHA 2000 p. y cmpasi
«Kynmna npotu [oneuti» (Kudta v. Poland) [BI1], 3asBa Ne 30210/96, 1. 94,
€CILI 2000-XT).

80. Cyn 3a3Hayvae, 110 JiKap BHepiie 00CTE)KHUB 3assBHUKA Maixke yepes
YOTHPH MICHII TiCIs TOTO, SIK HOoro BApyre Oylo B3sTO IiJ BapTy, a came
30 nmucromana 1998 poky, konu Horo Oyno rocmiTaaizoBaHO 3 TiMEPTOHIEIO
(muB. 1. 43). Kpim TOro 3 MarepiamiB crpaBu BOadaeThcs, o 14 numHS
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1999 poky CI30 CBY mnoBimomuio 3asiBHUKa Ta JEepXKaBHI OpraHu IMpo
HEMOXJIMBICTh HaJaHHA WOMY HEOOXIJHOTO JIIKyBaHHS uepe3 Opak
BIAMOBITHUX 3ac001B (AuB. myHKTH 50 1 52).

81. Ha nonarok, aepskaBHI OpraHd HE 3BEpHYJM yBary Ha BHCHOBKH
CyIOBO-MEIUYHOI €KCIEepTH3U, MPOBEACHOI 3 16 YepBHS N0 2 JIHMMIHSA
1999 poky, mpo Te, 1m0 oMy Tpeba HaAaTHU CTaIliOHApHE JIIKYBaHHS, SKIIO
BHSIBUTBHCS, 1[0 MOTO HEMOJKJIMBO HAJIATH IMiJ Yac yB’sI3HEHHs (IuB. 1. S1).
Tinekn 22 nunas 1999 poxy HayaneHuk KuiBcbkoro ciiggoro isonsropa
Ne 13 (CI30 Ne 13) moBiiOMHB CyI, SIKHW pO3TIIsAaB KJIOMOTAHHS 3asBHUKA
PO 3BUIBHEHHS 3-MiJ BapTH uepe3 HOro CTaH 370POB’S 1 HEOOXIAHICTh
JIKyBaHHS, [0 HOMY HEMOXJIMBO HaJaTh HEOOXiJHE JIKyBaHHS Yy
memuactuHi CI30 (muB. m. 52). 3pemroro, Maibke depe3 Tpu THXKHI, 3
ceprig 1999 poxy KwuiBchkuif MICBKHI CyA NpUNAHSAB pIMIEHHS IPO
nepeBeneHHss 3asBHUKa 3 CI30 CBY go CI30 Nel13 y 3B’si3ky 3
HEOOXITHICTIO HaJaHHS WOMY HAJEKHOI MEJIMYHOI JOomoMOorH (amB. 1. 53
BHIIIE).

4. Bucnosxu Cyoy

82. bepyun 10 yBaru 3a3HaueHe LIOJI0 YMOB TPUMaHHs 3asBHHUKA Mij
BapTOIO (IUB. 1. 76), IKi OYEBUIHO MaJIM 3TyOHUI BIUTUB Ha WOTO 370pOB’S
(nuB. pimenns Big 15 munasg 2002 p. y cnpasi «KanamuaukoB npotu Pociiy
(Kalashnikov v. Russia), 3asBa Ne 47095/99, m. 98, €CIIJI 2002-VI, ta
3a3HayeHe pilleHHs y cnpasi «HeBMepkumpbkuii mpotu Ykpainmy, m. 88), i
BUCHOBKM Cyny HION0 BIACYTHOCTI JIIKYBaHHA 1 MEIMYHOI JOMOMOTH,
HEOOXiTHUX 3asABHUKY (auB. myHKTH 79, 80), Cyn 10XOIUTh BUCHOBKY, IO
Oyno nopymenss cratTi 3 Konsenuii. ¥ cBiTii 3a3HaueHoro Cyj BBaxae,
10 MPHUPOJA, TPUBAIICTh, KOPCTOKICTh MOBOKEHHS, SKOMY IiJIaBaBCs
3a5BHUK, Ta CYKyIHUW HETaTUBHHH BIUIMB Ha MOro 370pOB’S AAarOTh
MiJICTaBU PO3LIHIOBATH IOBO/DKEHHS 3 HHUM SIK HENIOJCBKE 1 Take, IO
MPUHWXKYE T1IHICT (IuB. pimeHHs Bix 21 rpyaus 2000 p. y cnpasi «Ermes
npotu Kinpy» (Egmez v. Cyprus), 3asBa Ne 30873/96, n. 77, €CILI 2000-
XII; pimenns Bixm 16 uepBHs 2005 p. y cmpaBi «Jla63oB mpotu Pocii»
(Labzov v. Russia), 3asaBa Ne 62208/00, 1. 45; pimenss Big 20 ciunsg 2005 p.
y cnpaBi «Maizutr npotu Pocii» (Mayzit v. Russia), 3asBa Ne 63378/00,
. 42).

I1I. CTBEP/[P)KYBAHE IIOPYIIIEHHS CTATTI 13 KOHBEHIIII

83. 3asgBHUMK TaKOXX CTBEpKyBaB, L0 BiH HE MaB €(EKTHUBHUX 3acO0iIB
IOPUANYHOTO 3aXHCTY IIOJA0 CKapr BiamoBimHO a0 ctarti 3 Koneenmii. Bin
TaKOXX CKap)KUBCs Ha mopymeHHs cTarTi 13 KoHBeHuii, ska y BiANMOBiAHIM
YacTHHI Ilepeidavae Take:



PILIIEHHA Y CITPABI «KOBAJIb TIPOTH YKPATHH» 23

«Kosxen, uni npaBa Ta cBo0oM, BU3HAaHI B 1l KoHBeHIIi1, OyJI0 TOPYIIICHO, Ma€e MPaBo
Ha e(eKTUBHUH 3aci6 IOPHIMYHOrO 3aXHCTy B HAIIOHAILHOMY OpraHi, HaBiTh SIKIIO TakKe
TOpYIICHHSI 0YII0 BUMHEHE 0CO0aMH, SIKi 3MIHCHIOBAH CBOI 0(illiifHi MOBHOBaKCHHS».

A. 3ayBaskeHHSI CTOPiH

1. 3aysasicenns Ypsaoy

84. Ypsia 3HOBY Harazias, IO BIAMOBIAHO O TPEIEICHTHOT MPaKTHKH
Cyny mono crarti 13, skmo ocoba CKapKHThCS Ha Te, IO BOHA CTalsa
MOTEPIIJIMM BiJl MOPYIICHHS MpaBa, rapaHToBaHoro KOHBEHIIi€I, BOHA
MOBUHHA MAaTH 3acCi0 IOPUAWYHOTO 3aXUCTY B HAI[IOHAJTLHOMY OpTaHi JUIs
pO3MIISIAY 3asBH 1, SKIIO 1€ JOIUIBHO, /I OTPUMAaHHS BIAIIKOIYBaHHS (BIH
MOCUJIAEThCS HA pimeHHs Bix 25 kBitHa 1996 p. y cmpasi «Iyctadcon
npotu IBewii» (Gustafsson v. Sweden)). Ypsn cTBepKyBaB, 110 3asBHHUK
MaB JIOCTYIHI €(eKTUBHI 3acO0M IOPUIUYHOTO 3aXHCTy HA HALIOHAJIHLHOMY
piBHI, aJie BiH HE CKOPUCTABCS HUMH.

85. 3okpema, Ypsia CTBep/DKyBaB IO BIAMOBIMHO g0 3akoHIB «IIpo
npokyparypy» 1 «IIpo momepenHe yB’sS3HEHHsS» B3ATI MiJ BapTy OCOOHU
MalOTh TMPaBO OCKAapKyBaTH [ii MOCaZOBUX OCI0 10 HpPOKypopa, SKHH
3MIACHIOE HAIIAJ 3a YMOBaMU TPHUMaHHS TiJ BapTOI Yy MICIIX
MOTIEPEeTHHOTO YB’si3HEeHHs. [IpoKypop MOBHMHEH MpPOBECTH NEpeBipKy Iiiel
CKaprd 1 BXUTH 3aXOMdiB Ui YCYHCHHs TOpyIIeHHS. Pe3ynbratu
po3ciiyBaHHS TOBIIOMIIIIOTBCS 0co0i, sKa TMojaia ckapry. SIKimo
pe3ysIbTaTH PpO3CIiAyBaHHS HE 3a/JI0BOJIBHSIOTH CKap)KHUKA, BIH MOXE
3BEpHYTHCS JI0 BUILNECTOSIIOTO MPOKypopa abo 10 Cyay BIAMOBIIHO [0
HAI[lOHAJILHOTO 3aKoHOMaBcTBa. lLle o3Hadae, mo ocoba, sKa Xxode
OCKap)KUTH 1ii abo Oe3NisUIbHICTh KEpIBHHULTBA YCTAaHOBH, Ji€é BOHA
yTPUMYBaJIaCh, Ma€ MPaBO 3BEPHYTHCS OE3MOCEPEHBO JI0 CyIy. Y TaKOMy
BUMAJIKY CYJ MOBUHEH PO3IIIIHYTU CKapry i BUHECTH PIICHHS BiJIIOBITHO
710 3aKOHO/IaBCTBA Y KpaiHU.

86. Ypsia moBToproBas, 1mo ctarts 28 Koncrutyii Ykpainu 3a00poHse
KaTyBaHHsI Ta HENIOJICbKE a00 Take, M0 MPUHIKYE TiIHICTh, TOBOKEHHS
g1 mokapaHHi. KOHCTUTYIisS MICTUTP HOpPMH HpsAMOi 1ii 1 Moxe
BUKOPUCTOBYBATHCS 0CO00I0 sIK mijcraBa st il ckapru. Kpim Toro
BimmoBigHO a0 Koncturynii KoHBEHIST € 4YacTHHOIO HaI[iOHAJILHOTO
3aKOHOJABCTBa YKpaiHW. Y 3asBHUKa He OYy/IO TEpeIiKoa Ui TOIaHHS
CKaprd 10 HalllOHAIBHUX CYHAIB IIOJ0 CTBEPHKYBAHOTO MOPYIICHHS
cratTi 3 KoHBeHIIii Ta, BiIMOBITHO, — BUMOTH BiJIIKOTYBaHHS.

87. Ypsn cTBepIuKyBaB, 10 ciiguuii ['eHepanbHOi MPOKypaTypH, AiI0Uu
100pOCOBICHO, HEOJHOPa30BO 3BepTaBcs 10 HavanbHuka CI30 CBY 3a
iHpopMali€l0 TpO CTaH 300pPOB’S 3asBHUKA Ta HOro JKyBaHHA. Ypsa
3BepHYB yBary Cyay Ha Te, IO Cy[, SIKHH BHHIC OOBHHYBaJbHHI BHUPOK
100 3asiBHHMKA, OpaB J0 yBarm MOro CTaH 370POB’S 1 3/7aTHICTH Oparu
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y4acTh y TIpoIeci, KOJW BHPINIYBAaB THTAHHA TIPO HOTO0 MOMKJIHBE
3BUIBHEHHS 3-TiJ BapTU. SIKIIO 3asBHUK BBaXKaB, M0 MPOKYPOPCHKHIA
HarsIT 32 JOTPUMAHHSAM 3aKOHHOCTI TIPU HaJlaHHI MEIUYHOI JOTIOMOTH T
Yac TPUMaHHS IiJl BApTOI0 OyB HEHAJIEKHUM, BiH MOBUHEH OyB 3BEPHYTHUCS
710 CyZly 3 IbOTO IpUBOY. Y Oy/Ib-sIKOMY BHUIAJKY, Y sl CTBEPIKYBAB, 110
NPOCTUH CYMHIB B €(EKTUBHOCTI 3aCO0Y IOPUAMYHOIO 3aXUCTy HE 3BIIbHSB
3assBHUKA BiJl 000B’SI3Ky BUKOPHUCTATH WOTO MEpe] THM, SK TOJIaBaTH 3asABY
10 €BPONEHCHKOTO CyAy 3 MPaB JIIOINHU.

88. Takum uymHOM, VYpsn MIWIIOB BHUCHOBKY, IO 3aKOHOJIaBCTBO
VYkpainn 3a0e3neuyBano e(ekTUBHUI 3aci0 IOPUAWYHOTO 3aXUCTY B
3HaueHHi cTarTi 13 KoHBeHIii, SKWM 3asBHUK MIT CKOPHUCTATHUCH ISt
OCKapKEHHS CTBEP)KYBAHOTO TOPYIICHHS CTATTi 3.

2. 3ayeascenns 3aa6HUKA

89. 3asBHHK CTBEp/PKYBaB, IO YHUCIICHHI BIIXWJICHHS HOTO 3asB JI0
IpOKypaTypu 1 cyly [po 3BUIBHEHHS 3-MiJg BapTd, a TaKoX
HECIPOMOJKHICTh OCTaHHIX NMPOBECTH PO3CIITYBaHHS 3a MOro ckapramu €
MOPYIIEHHSM CTaTTi 3, OCKUIbKM Jep>KaBHI OpraHH isid HEHaJIC)KHUM
YHHOM.

90. 3asgBHMK 3a3HauMB, II0 TBEPIKEHHS YpsIy MPO MOXKIMUBICTh
3BEpHEHHSI IO CyIy 31 CKaproro Ha Jii abo Oe3IisUTbHICTH MPOKypopa Ta
CIITYOTO € OE3MiJCTaBHUMH, OCKUIBKHM IIei 3aci0d IOPUIUYHOTO 3aXUCTY
nouyaB JiAatd Tuibku 23 tpaBHsA 2001 poky, konmu Koucrutyuiiinuii Cyn
VYkpaiHu BUPIMIKMB, 0 MOXIWBO TOJaBAaTH TakKi CKaprd BIAMOBITHO 10
crareii 234—236 KIIK i crarri 248° 1IIK. 3asBHMK CTBEpIKYBaB, IO
nogaHHa ckapru go I'TIY He Moke BBaxkaTucs e€(pEeKTHBHUM 3acOo00M
IOPUIMYHOTO 3aXHCTy B 3Ha4eHHI ctarTi 13 Oepyunm no yBarum ¢yHKIii
MPOKYpaTypu Yy pO3CIiAyBaHHI WOTO CHpaBU Ta BIACYTHICTH Hamipy
posrisinata 1i ckapru. He Oyrio mpoBeaeHO KOAHOTO PO3CHiTyBaHHS IIIOJI0
YMOB TpUMaHHS 3asBHUKA I1iJ] BapTOIO, a TAKOXK HOTo CKapr Ha BiJCYTHICTh
HAJIEKHOTO JIIKYBaHHS 1 MEMYHOI IOIIOMOTH.

91. 3asBHMK CTBEp/UKYBaB, IO BiH HE MII €(EKTHBHO OCKapXHUTU 10
CyAy HEHAJEeKHICTh YMOB TpPUMaHHA HOTO TiJ BapTOI0 Ta HEHAJEKHE
NOBO/KeHHs. BiH He MIr mojaTu 3asBy MNpO BiIIIKOJYBAaHHS IIKOAM,
3aBJaHOT WOMY ITiJ] 9ac JOCYJOBOTO CIIIJCTBA Ta TPUMAaHHS IIiJ{ BapTOIO,
OCKUJIBKH 11€ HE BXOAMJIO JI0 KOMIETeHIIi cyay. 3asiBHUK CTBEpP/KYBaB, 10
BiH BUKOPHUCTAB YCi CYy/IOBi Ta 103acyA0Bi 3aCO0M IOPUIMYHOTO 3aXHCTY, SKi
Oynu B Horo posnopsmkeHHi. OAHak JAep)kaBHI OpraHM HeE 3MOIVIM
MIPOBECTH E€PEKTHBHE PO3CHIiTyBaHHS a00 HAJIC)KHUM UYHUHOM PO3TISHYTH
ioro ckapru. BiH AiiiIoB BHCHOBKY, IO Y HBOTO HE Oyno e(pEeKTUBHUX
3ac00iB IOPUIMYHOTO 3aXHUCTy CTOCOBHO HOTO CKapr BigIOBITHO [0
CTaTTi 3, 10 CTAaHOBUTH MopyIieHHs cTaTTi 13 KonseHirii.
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B. Ouinka Cyny

92. Cyn Bkasye, mo crartsa 13 KoHBeHIlii rapanTye HasBHICTH 3acO0iB
IOPUIMYHOTO 3aXMCTy Ha HALIOHAJBHOMY PIBHI JUISL 3aKpiIUIEHHS MpaB i
cB0OOOJ, TapaHToBaHMX KOHBEHIII€I0, Yy HAIIOHATBHIA TPABOBINA cHUCTEMI
HE3aJIeXKHO BiJ (HOpMH iX 3akpiruieHHs. TakuMm 4yuHOM, MeToro cTarTi 13 €
3a0e3neyeHHs 3ac00y IOPUANYHOTO 3aXUCTY Ha HalllOHAJIbHOMY PIBHI, SIKUI
JI03BOJIUTH BUPILIUTH CKapry, NojaHy BiamoBiaHo no KonBeHuii, mo cyri i
HaJaTH BIAMOBIIHE BIAIIKOAYBaHHS (IWB., cepel OaraThbOX I1HINHUX,
3a3HayeHe pimeHHs y crpasi «Kymna npotu [Honemi» (Kudta), n. 157).

93. Mexi 3000B’s3aHHg 3a crarreio 13 KouBeHII 3MIHIOIOTBCS
3aJIe)KHO BiJ NMPUPOAM CKapru 3asBHMKA 3a KoHBeHui€0. Y Oyab-skomy
BHMAJKy, 3aci0 IOPUIMYHOTO 3aXWCTy 3TIMHO 31 crtarrero 13 mae Oyt
e(EeKTUBHUM SIK Ha MPAKTHII, TaK 1 y 3aKOHOJIaBCTBI.

94. Cyn BKa3ye, WO BUPIMIAJIGHUM TUTAHHSAM TIPH OIIHIOBaHHI
e(eKTUBHOCTI 3ac00y IOPUIMYHOIO 3aXHMCTy LIOJ0 CKAaprd MPO HEHAJIEKHE
MTOBOJKEHHSI € MOJKJIMBICTh TIOJJAaHHS CKaprd 3asBHUKOM 10 HAI[IOHAIBHUX
CYJOBHX OpraHiB 3 METOI0 3ar00iraHHsl BUHUKHEHHIO MOJIOHUX BUMAIKIB Y
MaifOyTHPOMY Ta OTPUMAaHHS HPSIMOTO 1 CBOEYACHOTO BIAIIKOAYBAaHHS, a HE
MIPOCTO HENPsIMOTO 3aXHCTy IMpaB, 3akpimieHux y crarti 3 Konsenmii. Y
BUTIQ/IKaX, KOJIU OCOOM CKap)KaThCs Ha HEHAJIS)KHE MOBOJKEHHS Il Yac
nepeOyBaHHs MiJ BapTOI0 Ta yYMOBH iX TpPUMaHHSA, 3aci0 IOPUIUYHOTO
3aXHMCTy MOXKe OyTH MTPEBEHTUBHHUM i KOMIIEHCATOPHUM BOJTHOYAC.

95. BianoBigHO /10 MEpLIMX 3ayBaKeHb YAy, a came II0JA0 CKapry,
gka Maja OyTM ToJlaHa TMpPOKYpopy, SKHM 37iiicHIOE Harisa 3a
JOTPUMAHHSIM 3aKOHHOCTI B YCTaHOBaX BUKOHAHHS TOKapaHb 1 CIIJYUX
13omsTopax, Cyn BBaxkae, IO II€¢ HE MOXKHAa BBaKaTH €QEKTUBHUM Ta
JOCTYITHUM 3aCO00M IOPUINYHOTO 3aXUCTy Oepydu 70 yBaru Te, 10 CTaTyc
MPOKYpaTypH BIAMOBIIHO A0 HAllIOHAJILHOTO 3aKOHO/ABCTBa Ta ii 0coOIMBa
POJIb «OOBUHYBAYEHHS» B PO3CIiAyBaHHI KPUMIHAIBHUX CIIPaB HE HAJAIOTh
BIIMIOBIIHUX TapaHTI HE3aJeKHOTO 1 HEYNEPEIKEHOTO PO3IIIBITYy CKapr
3asBHUKA (IMB. 3a3HaueHe pillleHHS y cmpaBi «Mepit npoTu YKpaiHu,
. 63; mutatis mutandis, 3a3HaueHe pimieHHs y crpaBi «HeBmepxumbkuii
npotu Ykpainmy», n. 116, 1 pimenns Bix 6 Bepecus 2005 p. y crnpasi «Cainos
npotu Ykpaium» (Salov v. Ukraine), 3asBa Ne 65518/01, m. 58, €CIIJI
2005-...). Kpim Toro Ypsia He 10BiB, 110 3BEpHEHHS /10 IPOKYpOpa MOrJIo 6
MPUBECTH JI0 BHIE3a3HAYCHOI TNPEBEHTUBHOCTI a00 KOMIIEHCATOPHOTO
BIJIIKOAYBaHHS IIOAO CTBEP/KYBAHOI'O TOTAHOTO IMOBOKEHHS Ta YMOB
TPUMAaHHS 1] BapTOIO, 1110 cynepeyaTh cTarTi 3 KonBeHuii.

96. llono iHmMMX cKapr, sKi 3agBHUK MIr OM MOAATH, Y TOMY YHCIi
CKapru /0 HAIlOHAIBHUX CyaoBHX opraHiB, Cya 3a3Hadae, 10 3asBHHUK
MOCKAP)KUBCS JIIKapeBl YCTaHOBM 3 MUTAaHb BUKOHAHHS MOKapaHb Ha CBOIO
XxBopoOy, agMiHICTpalis 1€l ycTaHOBU Oyna moiHpopMoOBaHa MPO MOTaHUM
cTaH Horo 370poB’s. Takum yuHOM, Oe3nepeyHuM € TOH (akT, MO0
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JepKaBHI opraHu OyjiM JOCTaTHbO MOIH(GOPMOBAHI MPO CTaH 3asBHUKA 1
MaJi MOXJIMBICTh IEPEBIPUTH YMOBU TPUMaHHS HOTO TijJ BapTOIO Ta B pasi
HEOOXITHOCTI PO3TJISHYTH Ta 3aJ0BOJIBHUTH HOTO cKapru. OCKUIBKH
3asBHUK CIIPaBJi HE CKOPUCTABCs NUIIXaMH, sIKi mpornoHyBaB Ypsa, Cyn
3a3Hayae, 1o MnpodieMHu, ki OyJau CIPUYMHEHI YMOBAMU HOTO TPUMAaHHS i
CTBEp’KYBAHOIO BiJICYTHICTIO HAJIS)KHOTO JIKYBAaHHS, MalOTh CHCTEMHHM
XapakTep 1 He CTOCYBAIMCS OKPEMO BUIIAJKY 13 3asBHUKOM (JMB. yXBally Bij
18 Bepecust 2001 p. y cnpasi «KanamnukoB npotu Pocii» (Kalashnikov
v. Russia), 3asBa Ne 47095/99). Kpim Ttoro Vpsin He 3a3HAYMB, SKE CaMe
BIJIMOBIHE BIANIKOAYBAaHHS MOTJIHM HAJaTH 3asBHUKY HAIlOHAIbHI CYHOBi
Ta 1HIII OpraHW Jep>KaBHOI BIaJM BpPaxOBYIOUM SIBHI Ta Oe33amepeyHi
€KOHOMIUH1 TPYIHOII, 3 SKUMH CTHKAIOThCS YCTAaHOBHU 3 MUTaHb BUKOHAHHS
nmokapassb (AuB. 1. 65).

97. Cyn BBaxae, mo Ypsia He JOBIB, IO BiAMOBIIHO 10 3aKOHO/IaBCTBA
VYkpaiHu 3asBHUK MaB MOXIIUBICTh OCKapXUTH YMOBH TPUMAaHHS HOTO i
BapTol0 a00 10 3aco0M IOPUIMYHOIO 3aXHMCTy, JOCTYHHI iomy, Oymu
e(hEeKTUBHUMH — 1HIIIMMH CJIOBAMH, III0 BOHH MOTJIM 3aMO00IrTH MMOBTOPHUM
MmopymieHHsM, abo mnpunuHUTH ix, a0o HagaTH WOMY BiAMOBiIHE
BI/IIIKOTyBaHHSI.

98. Takum umnHoM, Cya TOXOOUTH BHCHOBKY, IIO OYJIO TOpPYIIEHHS
ctarti 13 KonBeHIii 100 BIACYTHOCTI €(pEKTUBHUX 1 JTOCTYMHHUX 3aco0iB
IOPUIMYHOTO 3aXUCTYy BiJMOBIIHO J0 HALlIOHAJIHHOTO 3aKOHOJIABCTBA 1010
CKapr 3asBHUKA HA TIOBO/DKEHHS Ta YMOBH TPUMaHHS HOTO ITiJ] BAPTOIO.

IV. CTBEP/UKYBAHE TIIOPYIIIEHHS TIIVHKTY | CTATTI6
KOHBEHIIII

99. 3agBHUK TakoXX CTBEpIXKyBaB, WI0 IHOMYy BIAMOBUIH Yy
CIIpaBeUIMBOMY DO3IJISAI CIpaBH TPO 3BEPHEHHS 3aCTaBU B  JIOXOJ
JepKaBH, OCKUIBKH HOTO JpYyXHHY He Oyllo BHKIMKAaHO 10 cydy. Bin
3asiBUB Mpo MopyuieHHs myHKTY 1 ctarti 6 KonBeHIlii, ska y BiIMOBiAHIM
YacTHHI Ilepeidavae Take:

«KoxeH Mae IpaBo Ha CIpaBeIMBUH 1 ITyOIIYHMI pO3IIIA HOTO CIpaBU YIPOTOBXK PO-
3YMHOI'O CTPOKY HE3aJIeKHHUM i O€3CTOPOHHIM Cy/IOM, BCTQHOBJICHHM 3aKOHOM, SKHH BHpi-
IHATH CIip MIOA0 HOoro mpaB Ta 00OB’S3KIB HUBIIBHOTO XapakTepy a00 BCTaHOBUTH 00-
IPYHTOBAHICTb OY/b-SKOTO BUCYHYTOTO IPOTH HHOTO KPHMiHAJIIEHOTO OOBUHYBauCHH».

A. IlonepenHi 3ayBa:keHHs1 Y psigy

100. Vpsan BBakae, mo I CKapra HeECyMicHa ratione materiac 3
MOJIOKEHHAMU MyHKTY 1 crarTi 6 KOoHBEHII1, OCKIJIbKY Y NMPOBAKEHHI He
BUPINIYBaJIUCh HI OOIPYHTOBAHICTb KPUMIHAJIBHOTO OOBHHYBAa4Y€HHs, aHi
«rmpaBa Ta OOOB’SI3KM IMBUIBHOTO XapakTepy». 3 TOYKH 30py Ypsny,
3BEpHEHHSI 3aCTaBU B JIOXOJ JEpPKaBH MOXKE PpO3TJSAATUCS TUIBKH
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BiAmoBimHO 110 ctarTi 5 KoHBeHIii. Ypsn HaBIiB aHAJIOTIIO 3 MOJAAaTKOBUMHU
CIIOpaMH, CTBEp/KYIOUM, IO 3BEPHEHHS 3acTaBU B JOXOJ JIE€P)KaBU
noTpelye moai0HOT OIIHKM HEBHUKOHAHHS MEBHUX IOPUANYHUX OOOB’SI3KIB.
VYpsin Takoxk MmociaBcs Ha NpeLEeAeHTHY NpakTuky Cyay moao IyHKTy 4
crarti 5 KoHBeHILi, CTBep/pKyrO4M, IO CTaTTsd 6 HE 3aCTOCOBYETHCS Y
MIPOBAKEHHAX MPO PO3TJISLA 3asBU MPO 3BUILHEHHS 3-1MiJ BapTH. BiH HaBiB
pimennsa Kowicii Bix 21 ciyns 1987 p. y cnpasi «Myzaedo npotu @paniii»
((Moudefo v. France), 3asBa Ne 10868/84).

101. Ypsa Takox 3a3HauMB, IO Il YaCTHMHA CIpaBU MOBUHHA OYyTH
BHU3HAaHa HECYMICHOIO ratione personae 3 moJokeHHAMU KoHBeHii,
OCKUIBbKH JIpyXUHA 3asiBHUKA He Oyna ctopoHoro mporecy B Cyzi. 3 uporo
NPUBOAY BiH MocuiaeThecs Ha yxBany Cyay Hpo YacTKOBY NMPUUHATHICTB Y
ciupaBl «HeBmepkunbkuii nipotun Ykpainuw» ((Nevmerzhitsky v. Ukraine),
3assBa Ne 54825/00, 28 ciuns 2003 poky).

102. Cyn 3BepTae yBary Ha Te, 110 y CBOIM yxBajl MpO MPUHHATHICTb
Bix 30 Oepesnst 2004 poky y miif crpasi BiH BU3HaB, 110 MyHKT 1 cTarTi 6
KonBeH1li B 4YacTWHI, IO CTOCYETbCSI KPUMIHAIBHOIO IPOBAIKEHHS,
MiAIsArae 3aCTOCYBaHHIO y IIi CrpaBi 3 OMIAQY Ha 3arajbHUN XapakTep
HOPMH 3aKOHOJABCTBa, SKy NOpymmB 3asBHUK (ctatrst 154" KIIK), Ta
NIPEBEHTHBHY 1 KapallbHy METy IOKapaHHsS, 3aCTOCOBAHOTO JI0 HbBOTO, 1
3HaYHUI po3Mip cyMu KoH(pickoBaHuX rpouiei (mpubauzno 196 900 eBpo),
0 € JOCTAaTHIM Ui JOBEJEHHS TOro, IO IPOBA/PKEHHS AilicHO Oyio
KPUMIHAJIBHUM 32 CBOEIO MTPUPOIOTO.

103. Opnak pmani Cyx 3a3Havae, IO BiH HE PO3IIISJIAB TBEPKEHHS
VYpsay moao NpuiHATHOCTI 3asiBU ratione personae Ta ratione materiae y
CBOIH yXBaji MIOJ0 MPUHHATHOCTI, IKa € OCTATOYHO, Ta MPUEAHAB iX IO
pO3MIsiAy TMTAHHS IO CyTi. TaKuM YHHOM, BIH BBa)kKa€ HEOOXITHUM
PO3TIISIHYTH 1X Ha Iil cTaii.

104. Ockinbku Yps1 HAMoATaB, 10 3asBa MOBUHHA OYTH BUKPECIICHA 3
peecTpy cmpaB sIK HecyMicHa ratione personae, Cyjl BBaxae, IO 1€
3anepedyeHHss Mae Oytu BiaxwieHo. [lo-mepme, Cyn BBakae, 110
NPOBA/KEHHS y CIIPaBl CTOCYBaJOCSd 3BEPHEHHS CHUIBHOI BIACHOCTI
3asBHHKA Ta MOro IPYXWHU B 10X01 aAepxasu. [lo-npyre, Cyn BBaxae, 1mo
3BEpHEHHS 3aCTaBH B JOXOJ JIepKaBU (aKTHYHO CIIPUYMHMIO MIPU3HAYCHHS
JOJJaTKOBOTO MOKAapaHHs 3asfBHUKY 3a HEBUKOHAHHS YMOB 3BUIbHEHHS i
3acTaBy.

105. Oxpim toro Cyx Oepe no yBaru Toil ¢akrt, mo 3acraBa Oyna
3BEpHEHa B JIOXOJl JIepKaBU SIK aJIbTEPHATMBHUN 3axij JUIsl BUCYHEHHS
JOJIATKOBUX OOBHHYBaueHb MPOTH 3asBHHUKA BiAmoBimHO f0 ctarTti 180 KK
VYkpainu. TakuM 4yMHOM, BiH BB@XKae, 10 3aABHUK MOXe OyTH BU3HAHMUN
MOTEPIUIMM  BIJ CTBEPIKYBAaHOIO TOPYHIEHHS MyHKTY 1 crarTi 6
KonBeHuii, a 3BepHEHHs 3acTaBuU B JOXOJ JEpKaBU CTOCYBaJOCA
«BCTAHOBJIEHHSI ~ OOTPYHTOBAHOCTI ~ KPUMIHAJIBHOTO  OOBUHYBAYEHHS,
BHUCYHYTOTO NMPOTH HHOTO, BIIMOBIIHO, 3asBY HE MOXe OyTH BIAXWIIEHO 5K
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HECYMICHY ratione personae 3 mojoxxeHHsMH KonBeHIli (mopiBHSHUTE 1
NpOTHCTaBTe yxBally y cmopaBi «HeBMmepkMLbKHH TPOTH YKpaiHW», IO
3a3HayeHa BUIIE).

106. Ockinbku Ypsia CTBEpIpKyBaB, IO I 3asBa HECyMiCHA ratione
materiae y 3B’3Ky 3 TUM, 1110 3BEPHEHHS 3aCTaBU B JIOXOJl J€PKaBU MOXKeE
pO3TASAATHCh TiIMBKUA y CBITII cTaTTi 5 KOHBEHINl, OCKUIBKH IS ClipaBa
nmoAiOHa 70 CIpaB MPO MOAATKOBI CTHOPH, /1€ PO3TIISIAETHCSI HEBUKOHAHHS
neBHUX 000B’sa3kiB. Cyn TMOBTOpIOE, IO L CKapra CTOCYETbCS
MPU3HAYEHHS [10JIAaTKOBOTO TOKAapaHHS 3asBHUKY 3a HEJIOTPUMaHHS YMOB
3aCcTaBM 1, TaKUM YHMHOM, IIOCTPHsIa BCTAHOBJIEHHIO OOIPYHTOBAHOCTI
KpUMIHAJIBHOTO OOBHMHYBAU€HHS, BUCYHYTOIO MPOTH HHOTO BIJIMOBIAHO IO
nyHkTy 1 crarti 6 KonBenuii. TakuM uuHOM, 3amepedeHHst Ypsay MaroTh
OyTH BIIXHUJICHI.

B. 3ayBa:keHHs1 cTOpiH 1010 CyTi

1. 3aysasicenns Ypsaoy

107. Ypsn nocnaBcs Ha TOM (hakT, IO A0 YXBaJCHHS DPILICHHS y L
CTpaBi Cy/IOM TEpIIOi iHCTAHIl 3assBHUK MaB ITPaBO, 1 BUKOPUCTAaB HOTO,
OCKap)KUTH PIILIEHHS MPOKYpaTypu MpO MOHOBIEHHS 3alO0DKHOTO 3aXOIy
CTOCOBHO 3asBHHKA y BHUIJISI B3STTSA mix BapTy. Moro ckapru 6yo
BIAXWJIEHO. PilIeHHs cyny Mpo 3BEpHEHHs 3acTaBU B J0XOA JACP)KaBU €
pe3yabTaTOM MOPYUICHHS 3asBHUKOM BiJIIOBIIHUX OOOB’S3KiB, IO OyI0
BCTaHOBJIEHO MPOKYPATYPOIO B Pe3Y/IbTaTi PO3CIIiTyBaHHS.

108. Ypsa ctBepmxkyBaB, mo Kpuminameauii komekc Bin 1960 poxy,
AKMi OyB YMHHUM Ha MOMEHT pO3IJIsy CIIpaBH, HepeadadaB 3JI0YMH
«TPUMYIIYBaHHA CBiJKIB [0 Jadi HENpaBIWBHX CBigueHb». OmHaK
€JIEMEHTHU 1IbOTO 3JI0YMHY BKIIIOYAIOTh, CEPE]l 1HIIOT0, IOrpo3y BOUBCTBOM,
3HUIICHHSM MaifHa, PO3MOBCIOJKCHHSM HEMpaBAUBOi iHpopMmamii mpo
cBigka. JKomHux Takux morpo3 He Oymo MiA 4Yac 3yCTpiui 3asBHUKA 31
cBinkoM — 1. O. boromonoBuM. €1uHa morpo3sa, 10 SIKOi BJIaBCS 3asBHUK,
CToCyBajacs IOpPYLIEHHS KpUMiHaJIbHOI copaBu. Y KpuminaabHOMy
KOJIEKCI He Tependadanoch TaKoro 3JI0YHMHY, TOMY NPOKYpOp BHUPIIIMB HeE
BUCYBAaTU 3asBHUKY OOBHMHYBaueHHs. OJHaK OCTaHHIM NOPYIIMB YMOBH
3aCTaBM, TOMY MPOKYPOP BUPILIMB 3MIHUTH 3alI00DKHUHN 3axiJ Ta 3BEpHYTH
3aCTaBy B J0XOJ JI€PKABH.

109. Jami VYpsin crBepaxyBaB, L0 Take PILIEHHS IPYHTYBaJoCs Ha
3amuci NpoKyparypu i TBepaxkenHi 1. O. boromosnoBa. bepyun g0 yBaru e,
0 TIOCTaHOBa TPOKYPAaTypd TPO 3MiHY 3amoODKHOTO 3axony Oyna
OCKap)KeHa 3asiBHUKOM JO0 cyay 1 Oyna BU3HaHAa 3aKOHHOKO 1
OOTPYHTOBAHOIO, HAIIOHAJIEHI CYJJOBI OPTaHM TaKOX JIMIUIA BUCHOBKY, IO
BiH NOPYIIMB YMOBU CBOI'O 3BUIBHEHHS I 3acTaBy, KOJIM HaMmarabcs
MEPEKOHATH CBIJKIB 3MIHUTHU X MOKa3aHHs. TakuM 9WHOM, YPSI IIHAIIOB
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BHUCHOBKY, II[0 HaBITh SKIIO MPHUITYCTUTH, L0 TapaHTii MyHKTy 1 cTarTi 6
KonBeH1ii 3acTOCOBYBaUCH 10 MPOBA/PKEHHS 111010 3BEPHEHHS 3aCTaBU B
JIOXOJ1 IepKaBH, X OyJIO TTOBHICTIO TOTPUMAHO.

110. Ypsn 3HOBY 3a3HaumB, IO (DakT TOro, IO CyOU HE 3aciayXaju
MOKa3aHHs JIpY)KUHU 3asBHMKA, HE CTOCYe€TbCS MOro ImpaBa Ha
cripaBenuBUi cya. He Mo)kHa NpUIYCTHTH, IO KOIUTH, BHECEHI HOro
IPY’)KMHOIO K 3acTaBa, OyJlU CHUIBHOIO BJIACHICTIO MOJPYXOKS, TOMY IO
3asBHUK HE HA/IaB >KOJHHUX JIOKa3iB I[bOTO Hi y HAlllOHAIbHUX CYAaxX, Hi Y
cBoiit 3asBi 10 Cyny. HaBmaku, BiH 3asiBUB, 110 WOTO JPYKMHA MO3WYUIIA
rpouri.

2. 3ayeadcenns 3aa6HUKA

111. 3asBHUK CTBEpKYBaB, 110 3BEPHEHHS 3aCTaBU B JI0XOJ JAEpKaBU
OyJlo TOKapaHHSM 3a CTBEP/KYBaHy CIpoOy CIIJIKYBaTHCh 13 CBIJAKaMH.
Opnak BiH Hikomu (opmanbHO He OyB OOBHMHYBA4Ye€HHH y Takiii cmpoOi,
norpu Te, mo crarta 180 KK Vkpainu, mo OyB unHHMM 10 2001 poky,
nepeadavyae TakWi 37I0YMH SK «CHpoOy BIUIMHYTH Ha CBIJIKiB». 3asBHUK
CTBEpP/I)KYBaB, 110 BiH HE MIT' OCKap)KUTHU L0 3asBY, 3pOOJIEHY CBIAKOM —
n. O. boromosioBuM, y X0Al CyIOBOro po3risay abo MOCTaBUTH HOMY
NUTaHHSA, OCKUIbKM 1. O. boromosoB momep HEBAOB31 MiCIsA MEPIIOro
nonuty. KuWiBCchbkMi MICBKMH Cy[q BHBYMB CTCHOTpAaMH Ha OCHOBI
ayaio3amucy cBigueHb M. boromonoBa, siki HE MOXHa Oy/lO MOJaBaTH SK
noka3 0e3 MIATBEepKEHHS CBiJKa TOro, IO IIEH 3amuc TPaBIUBUN i
3pobOneHnii HUM ocoOucTo. 3asBHUK CTBEpIKYBaB, WIO0 CYAIl, SKi
po3IIsiany Moro crpaBy, He Oynu He3aleXHUMHU Ta 0e3CTOpOoHHIMHU. Bin
HaBiB TOM (akT, MO YyKpaiHChKI OpraHM CYyIOBOI BJIaau B3arajli HE €
HE3AJICKHUMHU 1 0€3CTOPOHHIMH, OCKIJIBKH CyIH 3ajJeKaTh BiJl BUKOHABYOI
BJIaJM 1 KOHTPOJIOIOTHCS YpsifoM. 3asBHUK CTBEpAXKYBaB INpo Oarato
MOPYIICHb TPOUEAYPH PO3TISAY CIPaBH CYAIIMH B XOJI NPOBAKEHHS.
Kpim Toro BiH 3asBHB, 110 HOTO OOBHHYBAYEHHS MaJIO MOJMITUYHUI MOTHB,
OCKUTBKHM OyJIO TIOB’sI3aHE 31 cripaBamMu KoJmiHboro [Ipem’ep-miHicTpa —
. [1. JIazapenka i fioro iMoBipHOTO criiBydyacHuka — 1. B. Kupuuenka, sxi
Oynu 3atpumani y CIIA 3a 3BUHYBa4€HHSIMH Y BiJIMUBaHHI TPOIICH.

112. Takox BiH CKap»KUBCS Ha Te, 10 Horo ApykuHy, nasi Jlapucy
M. KoBaub, sika BHecCIa 3acTaBy 3a HHOTO Ta OyJia CHIBBIACHUIICIO CyMH, HE
BUKJIMKANIM y CyIOBE 3acifaHHS AJIsS y4acTl y pO3TJsjAl Ta Jadi CBiTYCHb
IIOJ0 3BEPHEHHS 3aCTaBU B JOXOJ JEPXKaBH, AK mependadac crarts 154
KIIK, He3Baxatoum Ha Te, 110 BOHA 3aBXJU Oyja MPUCYTHA Yy CyAl Mif 4ac
YChOTO CYIOBOTO NPOBA/DKCHHS. 3asBHUK CTBEP/XKYBaB, IO HOro He
MOBIIOMMJIM TIPO T€, IO MHUTAHHS 3BEPHEHHS 3aCTaBH B J0XOJ JEpXKaBH
MOPYIIYyBaTUMEThCS Tia dYac 3acigaHHid KHiBCBKOTO MICBKOTO Cydy
27 rpynus 1999 poky, 1 110 BiH, TAKUM YHHOM, HE MaB 4acy 1 MOKJIMBOCTEH,
HEOOXITHUX JUIS MATOTOBKHA CBOTO 3axucTy. OKpiM TOrO BiH HE 3HAB PO
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3BEpHEHHSl 3acTaBM B JIOXOJl JIep>KaBU JI0 BUHECEHHs pimeHHsA. Bin
CTBepAKyBaB, 1m0 BepxoBuuii Cyn YkpaiHM He pO3IJISHYB LI MUTAHHS
HaJeKHUM YHHOM. 3asBHHUK JIHIIIOB BHUCHOBKY, IO CYIW HE 3aciyXaiu
MOKa3aHHA MOro JAPY>KUHM 11010 3BEPHEHHS 3aCTaBH B JIOXO[ JEpPiKaBH 1 1ie
MIPU3BENO /10 CEPHO3HUX MOPYIIEHb HOro MpaBa Ha 3aXUCT, 3aKPIIIEHOTO Y
nyHkTi 1 crarti 6 KonBenuii.

C. Ouinka Cyny

113. Cyn 3a3Hayae, 10 OCHOBHa MeTa CTarTi6 y paMKax
KPUMIHAJIBHOTO MPOBAKEHHS — 3a0€3MeUuTH CIpaBeAIUBUA pO3IIsij
CIpaBU «CyIOM», SKHH BCTaHOBUTH OOIPYHTOBAHICTh «OYHb-SIKOTO
KpUMiHaJIbHOTO 00BUHYBaueHHs». CtarTsa 6 KoHBeHMIi B LIOMy rapaHTye
O0OBMHYBAa4eHOMY €(QEKTHBHY YYacTh y KPUMIHAJIHLHOMY IPOBAKEHHI.
OCHOBHUM acCHEeKTOM TIpaBa Ha CIpaBeIIMBUHA CyJ € Te, IO PO3IJIsA[
KPUMIHAJIBHOI  CHpaBW,  BKIIOYAIOYM  €JIEMEHTH  KPUMIHAJIBLHOTO
MIPOBAKEHHS, SIK1 BIIHOCATHCS 10 NPOLIEAYPH, IOBUHEH OYTH 3MarajbHUM
1 B HhOMY Mae 3a0e3evyBaTHCh PIBHICTh CTOPIH OOBUHYBAYCHHS 1 3aXUCTY
(muB. pimenss Binm 16 mrotoro 2000 p. y cmpasi «Poys 1 [leiiBic mpotu
Crnonyaenoro KopomiBetBa»y (Rowe and Davis v. the United Kingdom)
[BIT], 3asBa Ne 28901/95, m. 60, €CILI 2000-11). Ilpu posrmsiai nmuTaHHS
npo nopymeHHs ctatti 6 Cy MOBUHEH BUPIMIUTH, YU OYB CYZIOBUI pO3TJIs
y BCiif CBOIll MOBHOTI, BKIIOYAIOYH amesiliiiHe MpOBaIKeHHS 1 CIOci0, B
KU OyJI0 OTPUMAaHO JJOKa3H, CIPaBEeAIUBUM (AMB. pillIeHHS Bix 16 rpyaHs
1992 p. y cnpasi «Exsapac npotu Crnonydenoro KopomnisctBay (Edwards
v. the United Kingdom), Series A Ne 247-B, c. 34, 35, 1. 34).

114. Cyn 3a3Hauae, 10 CKaprud 3asiBHUKA BIAMOBIAHO IO MYHKTY |
ctarTi 6 KOHBEHIIIT B OCHOBHOMY CTOCYIOTHCS IBOX IUTaHb, SIKI CTAHOBJIATH
cnenudivHi acreKkTH, BUKIaAeHi y myHKTi 3 cTtarti 6 KoHBeHilii, a came: B
XOAl PpO3risiAy TUTAHHS TIPO 3BEPHEHHS 3aCTaBU B JIOXOJX JIEPIKABH
Hal[lOHAJILHUMHM CYJOBMMH OpraHaMM He OyJl0 pO3IJISHYTO CBIAYEHHS
IpY>KUHH 3asBHUKA SIK 3aCTAaBOJABI, a TaKOX OYJIO MOPYIICHO MPUHIIHIT
PIBHOCTI CTOPiH, OCKUIBKH 3asBHUK HE MaB MOXJIMBOCTI MIATOTYBAaTH CBIiif
3aX¥CT MO0 PIIIEHHS PO 3BEPHEHHS 3aCTaBH B JOXOJ JIEPXKaBH, sIKe OyI10
BHUHECEHO HalllOHAJIbHUMU CYJOBUMH OpraHaMy aBTOMaTHYHO.

115. Cyn Haramye, mo rapanTii myHkty 3 crarti 6 KouBeHmii €
cneun(piYHUMHU acleKTaMH IpaBa Ha CIPaBEUIMBUN pO3IJISN CIpaBH, sKe
BU3HAaYeHO y myHKTI 1. Takum dYWHOM, BiH pO3IIIAAaTUME CKapry
BIJIMOBIAHO /10 JBOX IOJIOKEHb OJHOYACHO (IUB., C€pel 1HIIMX, PIIICHHS
Bix 26 kBiTHA 1991 p. y cnpaBi «Aur npotu ABctpii» (Asch v. Austria),
Series A Ne 203, m.25). Cyn nHOBTOpIOE, IO PO3IJIAA HUTAHHS PO
JOMYCTUMICTD JIOKa3iB BHPINIYETHCS TMEPII 332 BCE BIAMOBIIHO 10
HAI[IOHAJTFHOTO 3aKOHOJABCTBA 1, K MPaBHUIIO, caMe HAIllOHANIbHI CYHOBI
OpraHu JaloTh iM OLIHKY. 3aBaaHHs Cyay MHOJsrae y BCTaHOBJIEHHI TOTO,
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HACKUJIbKM TPOBA/KEHHS B I[UIOMY, BKJIIOYAIO4YM CIOCIO OTpUMaHHS
J0Ka3iB, OyJI0 CIIpaBeATUBUM. Y Ci CBIAUEHHS 3a3BUYali MOBUHHI JaBaTHUCA B
MPUCYTHOCTI OOBMHYBAYEHOTO TMiA Yac MyOIIYHOTO CIyXaHHS 3aiJid
3a0e3neueHHs] MPUHIMIY 3MaranbHocTi cropid. Cyn, 30KpeMa, 3a3Hauvae,
1o mianyHKT «d» myHkTy 3 cratTi 6 KoHBeHII1 He Hajgae 0OBUHYBAaY€HOMY
HeoOMEeXEHOTo TpaBa Ha 3a0e3MeueHHs IBKU BCiX a00 OyIb-KOTO i3 CBIJKIB
70 cyny. 3a3BUYail HaIlOHAJbHI Cy/lOBI OPraHU BUPILIYIOTh NMUTAHHS MPO
HEOOXiJHICTh a00 JOIIBHICTh 3aCIyXOBYBAaHHS IEBHOTO CBiJIKA, TAKOTO 5K
3aCTaBOJIaBeIlh Y 1K CTIpaBi.

116. 3acTocoByrouM 1i NMpUHUMOM 10 wi€i cnpaBu, Cya mepir 3a Bce
3a3Hayae, M0 JPYKHHY 3asBHUKA HE OyJI0 ONMUTAHO HAaIllOHATBHUMU
CYAOBUMH OpraHaMy IIOJI0 3BEpHEHHS 3aCTaBH B JOXOJA JEp)KaBU
HEe3Ba)Kalouu Ha Te, 1110 BOHA Oysia MPUCYTHS HA CY/I0BUX 3acCiJaHHSIX B X0/l
npoBakeHHA. OJlHaK 3asBHUK 3 CaMOT0 IOYaTKy HE BUMAarap 3aciyXaTH ii
cBimueHHs B cyal (amB. m. 35). KpiMm TOro BiH HE 3MIT MOSICHUTH, IO BiH
XOTIB JIOBECTM CBIIYEHHSMH IIbOTO CBiJKa 1 SKMM YHMHOM BOHH O
CTOCYBQJIUCh  BCTAHOBJIEHHS  OOIPYHTOBAHOCTI  OOBHHYBAadeHHS  3a
HE3aKOHHE CIUIKYBaHHS 13 CBITKOM.

117. 3a mux obcraBua Cya HE MOXKE IIATH BHUCHOBKY, IIO HE OyJo
JOTPUMAHO MPUHIUITY 3MarajbHOCTI CTOPiH y mpolieci abo 110 HallioOHaNbHI
CYJOB1 OpraHu BHMIIUIM 32 MEXI CBOOOJIU pO3CYLy IMpH JOMYCKY 1 OLIHII
nokasiB. CyJ TakoX 3a3Hadae, M0 pIIIEHHS NpO 3BEPHEHHS 3aCTaBU B
JOXOJ JepkaBH OyJI0 BHHECEHO Ha OCHOBI cCBigueHb CBiakiB (1. O.
boromonoBa i mani Tumenko) i mi3Hime Oyno po3risiHyro KuiBchbkum
MICBKHM CY/IOM Ha OCHOBI CTEHOI'paMU 3aIMUCy MOKa3aHb CBIAKIB 12 KOBTHS
1998 poky B TpHUCYTHOCTI 3asBHUKAa 1 HOro aaBOKATiB, SKi MOTJIH
CTBEPKYBATH B CYJIl TIPO HEJOMYCTUMICTh 00 HETPABIUBICTh ITUX JOKa3iB
abo BUMaraTtu JONUTY IHIIMX CBIJKIB, BKJIIOYAIOYHM JPYKUHY 3asBHHKA,
o0 TIOBECTH CBOIO MPaBOTY. [l0CTaHOBY MpO 3BEpPHEHHS 3aCTaBU B JOXOJ
nepxxasu, npuiHATy caiguum I'TIY 19 ciung 1999 poky, Oyno nepernsHyTo
m’saTh pasiB: IledepchkuMm palionHuMm cygom 27 nucronana 1998 pokys;
npesugiero  KuiBcbkoro mickkoro cyay 30 usmctomaza 1998 poky;
KuiBchbKHMM MICBKHM CYZOM, KOJIH BiH PO3IJIsSiIaB CIIpaBy 3asBHUKA IO CYTI 1
3acyauB #oro 5o mo30aBieHHs Boii 27 rpyaHs 1999 poky; BepxoBHuM
Cynom VYkpaiHu, sikuil po3risaaB ckapry 3asBHuka 27 kBiTHS 2000 poky;
IInenymom BepxoBunoro Cyny VYkpainu, sixkuit 6 kBitHa 2001 poxy He
3HAWIIOB MIJACTaB NI 3MIHHM PIIIEHHS CYyIy, BBa)KalOuu HOro 3aKOHHUM 1
obrpyHToBanuM. OKpiM Toro, 6epy4u 10 yBaru MpOBAKEHHS B LIJIOMY,
Cyn BBaxkae, IO 3asIBHUK MaB JOCTaTHhO YacCy 1 MOKJIMBOCTEH, MI00
MIArOTYBaTH CBiM 3aXWMCT TIPH PO3TIIAAI HAI[IOHATBHUMH  CYJOBUMH
OpraHamH¥ ITUTaHHS PO 3BEPHEHHSI 3aCTaBU B JIOXO/I ICPIKABH.

118. Cyn, chnuparoyuch Ha CBOKO CyOCHIiapHy pOJb CTOCOBHO
HaI[lOHAJIbHUX OPraHiB BJaJH, SIKI MalOTh Kpallll YMOBH ISl BCTAHOBJICHHS
Ta OIIHKK (akTiB (nuB. pimenHs Big 28 TpaBHa 2002 p. y cmpasi
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«Maxkleitn npotu Cnonyuenoro KoponisctBay (MacShane v. the United
Kingdom), 3asBa Ne 43290/98, m. 103), BBaxkae, mo He OyJIO MOpYIICHHS
nyHKTY 1 crarTti 6 KoHBeHIIi 3 orjsay Ha HECIIPOMOXKHICTh HAIllOHAJIbHUX
OpraHiB Jep>KaBHOI BJIaJM MPOBECTU I'PYHTOBHUH 1 3MarajbHUN pPO3TIISLA
CKapr 3asBHHKA II0JI0 CTBEP/KYBAHOTO HE3aKOHHOTO 3BEPHEHHS 3aCTaBH B
JI0XOJI IepXKaBH.

IV.3ACTOCYBAHHS CTATTI 41 KOHBEHIIII
119. Crarrs 41 KonBeHnrii nepeabavae Take:

«xmo Cyn BusHae dakt nopyuieHHs: KonBeHii abo mpoTokouiB 10 Hef 1 AKII0 BHYTpi-
He mpaBo BiamoBigHoi Bucokoi [loroeiproi CtopoHM mnependadae JHMiIe 4acTKOBE Bin-
mkoxyBanus, Cya, y pa3i HeoOXiqHOCTI, HaJae MOTEPIIiii CTOPOHI CIIpaBeIUBY caTtucda-
KITIFO».

A. Ilono martepiajJbHOI IMIKOAM, 3aBJAHOI Y 3B’SI3KY 31 CTBEepP/KY-
BaHUM nopymeHHssM NYHKTY 1 crarTti 6 KonBeHuii (11010 3BepHeHHs
3aCcTaBH B 10X0/1 /IeP:KaBH)

120. 3asBHUMK CTBEp/UKyBaB, IO BiH 3a3HaB MaTepiajbHOI MIKOAH Y
po3Mmipi 250 000 momapiB y pe3ynbTaTi CTBEP/KYBAHOTO TMOPYIICHHS
nyHKTy 1 crarTi 6 KoHBEHIIT 110/10 3BepHEHHS 3aCTaBH B JJOXOJ JICPXKaBH.
BpaxoBytoun mpoueHTHI CTaBKW, SKI BCTaHOBIOIOThCS Cymom B
OCTaTOYHOMY DILLIEHHI y CIpaBi, BIANOBITHO JO PO3PaxXyHKIB 3asBHMKA,
cyma 30utpmmiack 10 344 819 nomapie Ha kinenb 2003 poky. Omnak, Ha
Horo QyMmKy, Ll CyMa HE € OCTaTOYHOI, OCKUIBKM BOHA TaKOX IOBHHHA
BKJIIOYaTH OQiliiiHI npoueHTHI ctaBku HarionansHoro O0anky Ykpainu 3a
nepion 3 KiHig 2003 poky 10 natv yxBaneHHs pimeHHs Cyny. 3asBHUK He
HaJaBaB BUMOT I10JI0 BIJIIKOyBaHHsS HEMaTeplalbHOI IIKOAMU B Pe3yibTaTi
nopyuieHHs: nyHkTy 1 cratti 6 KonBenttii.

121. VYpsan 3anepeunB BUMOTH 3asiBHUKA.

122. Cyn crtBepkye, 10 mopyuieHHs NyHKTY | ctarti 6 KonBeHnuii
BCTAHOBJIEHO He Oyino. Takum 4YMHOM, BIH BIAXWIS€ CKapru 3asBHHUKA 1
HIYOTO He MpHCyIKye (AuB. pimeHHs Bix 28 Oepesns 2006 p. y cmpasi
«MenpHuk mnpotu Ykpainm» (Melnik v. Ukraine), 3asBa Ne 72286/01,
. 120).

B. Illxona, 3aBapaHa y pe3yabrari nopymenHs crared 3 i 13
Kousenuii

1. Mamepianvna wkooa

123. 3agBHUK BUMaras:
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(a) zarampHy cymy y po3mipi 2269 nomapiB (1857,10 eBpo) Ha
BIJIIKOAYBAaHHS BHUTpaT Ha JOJaTKOBE XapuyyBaHHS, OCKUIBKH HOTo
IpYyKHHA, SIK CTBEPKYETbCS, Mepenana oMy 32 mepeaayi 3 MPOAyKTaMH
XapuyBaHHS;

(b) 1750 rpu (1432,31 eBpo) sIK BIAMIKOIYBaHHS JOJATKOBUX CyM, SIKi
nepefaBaja MoMy JApYXKHHAa Ha KYHIBIIO JIOJATKOBUX TPOJYKTIB
Xap4yyBaHHA 1 MpeAMETIB OCOOMCTOI TIri€HW, SKI HE HaJaBajucs y
BIJINIOBITHUX YCTaHOBaX BUKOHAHHS MOKapaHb OE3KOIITOBHO;

(c) 1482 nmomapiB (1212, 96 €Bpo) sSK BIAIMIKOJAYBAHHS KOIITIB,
BUTPAYEHUX HOTO JPY>KMHOIO HA MPUA0aHHS HEOOXITHHX JIIKiB;

(d) mpubnmzny cymy B po3mipi 16 200 momapiB (13 259,10 eBpo) y
3B’3KYy 3 BTPATOI0 3apoO0iTKYy, OCKUIBKM BiH Telep He MOKE BHUKOHYBAaTH
poboTy, sika mMoTpedye KOHIIEHTpaIlli yBaru abo HEPBOBOTO HAIPYKEHHSI.
3asgBHUK CTBEP/KYBaB, IO BiH Mir Ou 3apobmstu mix 2500 i 5000 rpu
(mpubmuzno Bixm 500 eBpo mo 1000 €Bpo) Ha MICSIL BPaxOBYHOYH HOTO
JIOCBIJI 1 OCBITY.

124. VYpsag 3anepeyuB LI BHUMOTH, 3a3HAUMBIIM, 110 BOHHU
HeoOTrpyHTOBaHi 1 HagyMaHi. BiH He BBakae 3a HEOOXITHE BiJIIIIKOIOBYBATH
3asgBHUKY BHTpPaTH Ha TIPOMYKTH XapuyyBaHHS 1 MEIWYHI TpernapaT,
OCKUTbKM HEMAa€ MiATBEP/KEHHS TOrO, IO MEIUKaMEHTH 1 TPOIYKTH
XapuyBaHHS, SKi BiH OTPUMYBaB B YCTaHOBAaX IOTIEPEIHBOTO YB’SI3HEHHS
CI30 CBY i CI30 Ne 13, Oynu HemocTaTHIMHU Juis 3a0e3NedeHHs Homy
HAJIeKHUX YMOB JKUTTA 1 JiKyBaHHS. OKpiM Toro Ypsja 3a3HAauyuB, ILIO
3aBHUK HE HaBIB JIOKa3iB Ha MIiATBEP/UKEHHS TOro, L0 HOro ApYXKHHA
npuHecna 32 mepedadl 3 MPOAyKTaMH XapuyBaHHS 1 16 mepenmad 3
MEJMKaMEHTaMH JO0 CJIIIYOro i30J8TOpa 1 M0 BMICT KOXHOI Iepenadi
BI/IMOB1/1aB IOTO po3paxyHKaMm.

125. Cyn 3a3Havae, 110 BCTaHOBIIEHE MopyuieHHs craTTi 3 KonBeHil
CTOCYEThCSI HEHAJI)KHUX YMOB TpPHUMaHHsS 3asBHHKA IIiJ] BapTOKO 1
BIJICYTHOCTI JIIKyBaHHS Ta MeAu4yHOi jgonomoru. Takum uymnHom, Cya
pO3TIISIIaTAME 3B 30K MK BCTAHOBJICHHM TOPYIICHHSM Ta MaTepiallbHOO
IIKOJIOK0, TPO CIPUYMHEHHS SKOi CTBEpIKY€e 3asBHUK (AMB. 3a3HaucHe
pitieHHs y crpasi «MenbHUK npotu Ykpaium» (Melnik v. Ukraine), 1. 120).

126. Illogo nogaTKOBUX KOIITIB 1 mepenad 3 MPOIYKTaMHU XapuyBaHHS,
SKi JIpYKMHA 3asBHHUKA TiepeaaBaiia HoMy, 1 MIOAO0 CTBEP/HKYBaHOI BTpATH
3apobitky Cyn BBakae, IO 3asABHUK HE JIOBIB ICHYBaHHS OYIb-sIKOTO
MPUYMHHO-HACIIKOBOTO 3B’SI3KYy MDK BH3HaHMM CynoM MOpPYIIEHHSM 1
MaTepiaJibHOIO IIIKOJIOI0, BIMIIKOAYBAaHHS SIKOi BHMAarae 3asBHHUK. Takum
yuHOM, CyJ1 BIAXUJISE 111 BUMOTH 3asBHHUKA.

127. Opnak CyJ MOTOIXKYETbCS 3 THM, IO 3asBHUK 3a3HaB IEBHUX
BUTPAaT Ha MEAMKAMEHTH TPU CHpoOi 3MEHIINTH BIUIUB HENPUHHITHUX
YMOB TPHUMaHHSI TiJ BapTOl Ta iX MIKI[UIMBUX HACHIAKIB ISl 3/I0POB’S,
oo sxkux Cyna BuzHaB nopymeHHs crarti 3 Konsenrrii. Cyn, 31iiCHIOI0UN
OLIHKY Ha 3acajax CIpaBeUIMBOCTI, CHHPAIOUYHUCh Ha MPELEACHTHY
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MPAaKTHKY, Ipucyxkye 3asBHUKY 1000 €eBpo Ha BIJIIKOTYyBaHHS IIUX BUTpPAT
(muB. 3a3HaueHe pimieHHs y copaBi «HeBMepkuipkuil nmpotu YkpaiHu»
(Nevmerzhitsky v. Ukraine), n. 142).

2. Hemamepianvna wkooa

128. 3asBuuk BumaraB 50 000 pomapiB (40 923,20 eBpo) Ha
BIJIIKOAYBaHHS HeMmarepiasbHOI MKOAW. BiH CTBEepIKyBaB, IO 3a3HaB
G3UYHUX 1 MOpaNbHUX CTPaXIaHb Yy pe3ylbTaTi LIECTIPSIMOBAHOTO
YKOPCTOKOTO Ta HEJOJICBKOTO MOBO/KEHHS. BiH TakoX 3asBUB, 10 HOTO
3BUYHHMHA CHOCIO KUTTSA OyJ0 MOPYIIEHO, IO 3aCyKEHHS BIUIMHYJIO Ha
fioro kap’epy B MailOyTHbOMY 1 BiH HE MOXXE YTPUMYBAaTH CBOiX OaThKiB
MOXHWJIOTO BiKy. 3asiBHUK 3a3HA4MB, L0 HECTIPOMOXKHICTh 3a0€3MEYUTH HOTo
HEOOXiTHUM JIIKYBaHHSAM IIiJ 4ac TPUMAaHHS IiJ BapTOIO MpH3BENa [0
NOTIpLIEHHs CTaHy Horo 3a0poB’s. Takoxk BIH CTBEp/DKYBaB, IO HOro
CTpaXJaHHA i Yac TPUMaHHs MOTO ITiJ] BAPTOI0 HETATHBHO BIUIMHYJHM Ha
iforo 0aThKiB, IPYKUHY 1 CHHA.

129. Vpan 3a3HauuB, 110 CyMa, SIKy BUMaraB 3asiBHUK, € HaJMIPHOIO 1
10 BUMOTM HE MaloTh BIJHOIIEHHS 10 wLi€i cnpaBu. Bin mpocuB Cya
NPUCYIUTH BIJIIKOAYBaHHS Ha 3acaJax CIpPaBEUIMBOCTI 1 BPaxOBYIOUH
HOro mpeneieHTHY MNPakTHKy 3 IbOrO IMHTaHHS, a TaKOX BpaxyBaTH
TIPUHITATL, 32 SIKUM 3BepHEHHs 10 Cyy HEe MOXKE CIIYTYBaTH ITiJICTABOIO JUIS
HEBUIPABAAHOTO 30arayeHHs.

130. Cyn mocuaetbest Ha mopyuieHHs 3a crartsimMu 3 1a 13 KonBeniii.
Cyn, 6epyuu 10 yBard aHaJOTi4HI CKapru B HOro mpeueaeHTHIN npakTuii i
3MIACHIOIOYN OIIHKY Ha 3acajax CIPaBEIJIMBOCTI, MPHUCYIKYE 3asIBHUKY
cyMy y po3mipi 4000 eBpo Ha BiIIIKOTyBaHHS HEMATepialbHOI KON (UB.
pimennst Bix 19 xsitas 2001 p. y cmpasi «Ilipc mpotu ['penii» (Peers
v. Greece), 3asBa Ne 28524/95, n. 88, €CIJI 2001-111; 3a3naueHi pimeHHs y
cipaBi «XoxJiu ipotu Ykpaiuuw» (Khokhlich v. Ukraine), 1. 228; 1 B cipaBi
«MenbHuk npotu Ykpaium» (Melnik v. Ukraine), n. 121) mitoc Oyab-saxuii
MOJIATOK, SIKUH MOXKe OyTH HapaxOBaHO Ha III0 CyMY.

C. Cynosi BuTpaTtu

131. 3asgBHHK 3BEepHYBCS 3 BHMOTOIO IPO BIJIIKOAYBAaHHS CYyIOBHX
BHUTpAT Ha aaBOKATiB B YKpaiHi Ta mpenctaBHUNTBO y Cymi y po3mipi 59
200 nonapis (44 410 eBpo), OOTPYHTOBAaHUX TAKUM YHHOM:

(a) cymy B po3mipi 6672 nonapiB (5460,80 epo) i 20 000 momnapis
(16 369,30 eBpo) Ha omuaty mnocayr n. [loprsHuka, sikuii npotsrom 16
MICSIIIB TIPEACTABISIB iHTEepecHu 3asBHUKA (3 30 ymcronaga 1998 poky mo 8
gepBHs 2000 poKy), MiATBEP/PKEH] «3alIMCOM PO HaJaHHS mociayr» Big 30
kBiTHs 2001 poky;
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(b) cymy B posmipi 1100 momapis (900,31 eBpo) Ha omiaTy HOCIyr
m. fmroka, ski Toi HamaBaB mpoTsarom 11 wicamie 3 30 Jucromaaa
1998 poky mno uepBeHb 1999 poky, HiATBEpIKEHY II'SITbMa paxyHKamH,
Buganumu [Ipesuniero KuiBcbkoi MichKoi Kouerii anBokartiB 5 OepesHs, 6 i
9 Bepecust Ta 7 1 30 sxoBTHsI 1999 poky Ha 3aranbHy cymy 2500 rpu (523,33
€BpO);

(c) cymy B po3mipi 900 momapiB (736,62 €Bpo) Ha oOIIaTy MOCIYT
n. ['punika, sKUi TpencTaBisAB I1HTEpPECH 3asBHUKA MPOTATOM JI€B’SITH
MICALIIB, MIATBEPIKEHY JIOTOBOPOM MDK JIPYKMHOIO 3asBHHKA 1
n. ['puiikoM mpo OpUAMYHE TPEJICTAaBHULTBO 3asBHUKA 1 JOBLAKOIO,
MiAMMcanoro 1. 'pursikoM, e BKa3yeTbes, 1o BiH orpuMaB 2000 momapis
(1636,93 eBpo) roHOpapy Bin 3asBHHKA y mepioa 3 9 BepecHs 1999 mo
kBiTeHb 2001 poky;

(d) cymy B po3mipi 18 000 eBpo Ha omaTy mociyr 1. JlyHIKOBCBKOTO,
(bpaHIly3pKOro aJBoOKaTa, SIKMW MpEACTaBIsAB IHTEpeCH 3asiBHUKA I 4Yac
npoBajpkeHHs B Cyni (roHopap Bkitodae 15 000 eBpo, ski MaroTh OyTu
crutadyeHi micist HaOyTTs pimeHHs M Cyay cTaTycy 0OCTaTOYHOTO0);

(e) cymy B po3mipi 13 000 ¢ynTiB crepainris (19 502,00 eBpo), sika, 3a
TBEP/UKCHHSM 3asBHUKA, Ma€ OyTH cIuladeHa 1. BakyneHky, sIKuil HagaBaB
nopajau 3asBHUKY 3 Jtotoro 2003 poky (1 cyma mMae OyTH cIijlaueHa IMOB-
HicTIO micas HaOyrTa pimeHHsM Cyay cTaTycy OCTaTOYHOTO), 1 sKa
MiATBEPIKYETHCS JOTOBOPOM MIX 3asiBHUKOM 1 1. BakyneHkoMm;

(f) cymy B posmipi 528 nonapiB (432,15 eBpo) Ha omiuaTy HOCIYT
nepekiany, siKy, 3a TBepJKCHHAM 3asBHHMKa, BiH 3amiaTuB 1. LlleBueHky i
sKa MiITBEPHKYEThC AoroBopoM Bia 3 kBiTHS 2004 poky 1 JOBIIKOIO Bif
20 tpaBus 2004 poky.

132. VYpsa 3a3HaumB, WO TIEpENTIYEHI CYyIOBI BUTpAaTH HE Oyinu
HEOOXITHUMH, OCKUIbKU 3asBHUK HE JOBIB, 110 BiH MOTpeOyBaB JOMOMOTHU
I’SITH aBOKATiB y crhpasi. Takox BiH 3ayBakyBaB, 1[0 3asfBHUK HE HaJaB
KOJHMUX JI0Ka3iB (PaKTUYHOI CIIaTM CyM, BKa3aHUX Y JOroBopi 3 Horo
anBokatoMm 1. [loptaaukom. I[llomo BumIaTh agBOKAaTCHKOTO TOHOpapy
n. 'puniky  Ypsia 3ayBaxkuB, 10 He OylIO JOKa3iB IepepaxyHKy 1
oTpuMaHHs 11i€i cymu. Te came MOXKHA CKa3aTu 1 Mpo poOOTy mepekiianaya.
Oxpim Toro Ypsiz 3a3HauMB, 110 3asSBHUK HE HaJaB iHQoOpMaLii mpo odcsr
po0O0TH, BUKOHAHOI HOTO aJBOKaTaMH, 3arajJbHUN 9ac poOOTH 1 MOTOUHHUHN
Tapud oraTy.

133. Cyn mnoBTOprO€, IO JUIsl BKJIKOYEHHSA CYIOBUX BHTpaT [0
MPUCYKEHOT CYMH BiINOBITHO A0 cTaTTi 41 Mae OyTH BCTaHOBIIEHO, IO
BOHU OyniM HEOOXiaH1 /TSl 3aro0irands TakoMy nopyrieHHo KonBeHiii abo
OTpUMaHHS BIAIIKOIYBaHHA 1 € OOIPYHTOBAaHUMH 3a pO3MIpOM (JIMB.
pimenns Bix 30 6epesnst 2004 p. y copasi «Mepit npotu Ykpainu» (Merit
v. Ukraine), 3asiBa Ne 66561/01, m. 88). Cyn BBaxae, mo y Iiif crpaBi He
OyJ10 MOBHICTIO IOTPUMAHO IIUX BUMOT.
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134. [llogo BUMOT 3asBHHMKA MPO BIAIIKOAYBAHHS KOUITIB, BUILTAYEHUX
n. I'pungky, . [loptsauky 1 1. JlyHikoBcekomy, Cya 3a3Hayae, IO
3asiBHUK, IIPU 3BEPHEHHI 3a IOPUIWYHOI0 JornoMoroio 3 ciunga 2003 poky
3afBUB, L0 HOro MpPEACTaBISAIOTh TUIBKH TPU AABOKATH — II. ' pHUILK,
. [TopTsHuk 1 1. JIyHIKOBCHKUH — SIKI TPEICTABISIN HOTO IHTEpecH
6e3KoITOBHO. BiH TakoX CTBEP/KYBaB, 10 OTPUMYE ILIOMICAYHY MEHCII0 Yy
po3mipi 578,50 rpa (98,15 €BpO) 1 HE MOXKE CIUIATUTA BUHArOPOAY CBOIM
anBokataMm. Cyn nami 3a3Havae, mo 21 TtpaBHs 2003 poky 3asBHHUKY
BIZIMOBWIN y HaJaHHI FOPHIMYHOI JOMOMOTH, OCKIIBKH HMOTO IHTEpEecH
OE3KOIITOBHO MPEJICTABISUIA TPU AJBOKATH 1 BIH MaB JIOCTaTHbO 3acO0iB
JUTST TIOKPUTTSI TOJABIINX BUTpPAT HA IOPHUIMYHE TMPEICTABHHUIITBO Y pasi
HeoOXxigHocTi. Cyn, Oepydun [0 yBarm BHIIEBKa3aHi poO30DKHOCTI Yy
TBEP/UKCHHSX 3asBHHMKA, HE BBaXa€ 3a TMOTPIOHE MPHUCYIHKYBATH
BIIIKOAYBAaHHS CyM, $fKi, $K CTBEp/DKyBaB 3asiBHHUK, BiH CIUIaTUB
. Ipusiky, 1. [loptsauky 1 1. J[yHIKOBChKOMY, SIKI MpPEICTaBIsUIA HOTO
iHTEepecu pro bono.

135. Illomo pemrru cym Cyn 3a3Hadae, MO KOINTH, KOTPl, SK
CTBEpP/I)KYBallOCh, TMOBHUHHI OyTH cIUladyeHi 1. BakyneHKy BiAMOBITHO [0
JIOTOBOPY NpO HajaaHHA ropuanyHoi goromoru Bia 30 ciung 2003 poky, 1
KOILTH 32 MOCIYrH nepekiagada y po3Mipi 528 momapiB (432,15 eBpo) He
Oynu BuruiayeHi. Takox Cya BBaxae, 110 JOTOBIp MPO HaJaHHS IOPUANYHOT
JIOTIOMOTY BMKJIQJICHUH y Ay)K€ 3arajlbHUX pUcaX, 1 32 HUM HEMOXKIIUBO
BU3HAUUTU TPUPOLYy 1 00car poOOTH, BHKOHAHOI MPEICTABHUKOM,
BUTpadeHUH vac 1 piHaHCOB1 3000B’s13aHHS 11010 aJjBOKaTa. Te came MoXKHa
cKazaTu mpo Aorosip 3 1. [lleBueHKOM 110710 OTUIaTH TepeKIaay.

136. bepyuun no yBarm Buiie3asHaueHe, CyJ BiAXWIsie BCi BUMOTHU
3asBHHKA IOJI0 CYIOBUX BHTpAT, OKPIM THUX, sIKI OyaW MiITBEpPHKEHI
CTOCOBHO HaJIaHHS IOPUIWYHOI JOMOMOTHU M. SIIIOKOM y KPUMiHAJIHHOMY
MPOBAKEHH] MPOTH 3asiBHUKA 1 IPHU PO3TJISIL HOro CripaBH y HalllOHAJIBHUX
cyaax. bepyun 1o yBarum marepiaiau CIpaBH, IO € Y HOro po3mOpsKeHHI,
Cyn BBaxkae po3yMHUM TpUCyauTH 3asBHUKY 1000 €Bpo HA BIAIIKOTYBaHHS
CYAOBUX BUTpAT IUIIOC Oy/b-SKUH MOJATOK, 10 MOXe OyTH yTpUMaHHUU 3
1i€i cymu.

D. Ilens

137. Cyn BBaxae 3a JIOIJIbHE TPU3HAUNUTH TIEHIO Ha MiICTaBl IPaHUYHOT
MO3UYKOBOI CTaBKU CBPOINEHCHKOTO MEHTPATBLHOTO OAHKY, IO SKOI MAlOTh
OyTH 10AaHi TPH BiACOTKHU.

3a nux mixcras Cyx 01HOI0JI0CHO
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1. Bioxunse nonepeiti 3ayBaxeHHs Y psay;

2. Ilocmanosnse, mo Oyno nopymeHHs ctatti 3 KonBeniiii B yacTuHi
HEHAJIGKHUX yMOB TpPUMAaHHS 3asBHUKA TiJ BAapTOI Ta HEHAIEKHOTO
JKYBaHHS 1 MeIU9IHOI gormoMoru y niepion 3 30 mucromnama 1998 poky mo 8
gepBHA 2000 poky;

3. Illocmanosnse, mo Oyno nopymeHHs: ctarti 13 KonBenuii 3 ormsimy
Ha BIJACYTHICTh €(EKTUBHHX 3ac00iB IOPHIUYHOTO 3aXHCTy MO0
HEHAJIC)KHUX YMOB TPUMAHHS ITi]l BapTOIO;

4. Ilocmanosnae, mo He Oyno TMOpYUIEHHA MyHKTY 1 cTarTi 6
KonBenmii;

5. Ilocmanoesnse, mo:

(a) nepxaBa-BiNNOBiNAY Ma€ CIUIATUTH 3asBHUKY MPOTITOM
TPHOX MICSIIB BiJ JaTW HAaOpaHHS DILIEHHSM CTAaTyCy OCTaTOYHOIO
BIJIMOBITHO 10 MyHKTY 2 ctarTi 44 KoHBeHIi Taki cyMH, SKi MalOTh
OyTH KOHBEPTOBaHI y HalllOHaJIbHY BaJIOTY JepKaBU-BIAMNOBI1aya Ha
JIeHb 3[IICHEHHS TIaTeXYy:

(i) 1000 eBpo (TUCSAYY €BPO) SIK BIAIIKOJYBAHHS MaTepi-
aIILHOT IIKO/IH;

(ii) 4000 €Bpo (4OTUPH TUCSAYl €BPO) SK BIAMIKOTyBaHHS
MOpPAJIbHOT LITKOJTH;

(iii) 1000 eBpo (THCSUy €BpO) SIK BIALIKOAYBaHHS CY-
JOBUX BUTPAT;

(iv) Oy/Ib-sKHI TTOIATOK, 110 MOXKEe OyTH HapaxOBaHHI Ha

3a3Ha4yeHi BUIIE CyMU;

(b) micns 3aKiHYEHHS 3a3HAYEHOTO TPHUMICSIYHOTO CTPOKY 1 10
MOBHOTO PO3paxyHKy Ha 3a3Ha4eHI CYMH HapaxOBYBaTUMETbCS
IPOCTHUI BIACOTOK (simple interest) y po3mipi IpaHUYHOI MO3UYKOBOI
CTaBKH €BPOINEHCHKOrO IIEHTPAIBHOTO OaHKY, sKa AIATUME MPOTIrOM
BOTO MEPIOJTY, MIIKOC TPU BIJCOTKH;

6. Bioxunse pemty BUMOT 3asBHUKA 111010 CIIPABEUIMBOT caTUC(AKIIII.

BunHeHO aHTiCbKOI0O MOBOIO Ta MOBIJOMJIEHO B MHCBMOBIH (opmi
19 xoBTHA 2006 poKy BiANOBIIHO 10 MyHKTIB 2 1 3 npaBuia 77 Pernamenty

Cyny.

Cropen Hinbcen Kpicroc Po3axic
Cexpemap Tonosa
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