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Lle piwenns nabyno cmamycy ocmamouHo2o 6ionogiono 0o nywkmy 2 cmammi 44 Koueenyii. Texcm
piuients modice nioaseamu pedaxkyiiHuM 6UnpagieHHsM.



2 PIILIEHHSA Y CITPABI «KOKTHIL ITPOTU YKPATHU»

Y cnpasi «KokTui nporu Ykpainu»
€BporneicbKkuil cy/ 3 mpaB JIOAUHM (11sTa CEKIis), 3aCi1al0un MaaaToro,
710 CKJIaay SIKOi yBIHILIN:
[Teep Jlopenuen (Peer Lorenzen), Ionosa,
Penara fArep (Renate Jaeger),
Kapen FOursipr (Karel Jungwiert),
Paiit Mapycr (Rait Maruste),
[3a6ens beppo-Jledenp (Isabelle Berro-Lefevre),
3npaBka Kamaitmkuepa (Zdravka Kalaydjieva), cyoodi,
Muxaitno bBypomencrkuit (Mykhaylo Buromenskiy), cyoos ad hoc,
ta Knaynist Becrepaik (Claudia Westerdiek), Cexpemap cexyii,
micyisg 00roBOpeHHs 3a 3aunHeHUMU jiBepumMa 17 nucronana 2009 poky
MTOCTAHOBJISIE TaKe PIIIEHHS, 110 OyJI0 yXBajeHe B TOH JI€Hb:

[TPOLIE/TYPA

1. CnpaBy posmouaro 3a 3asBoto (Ne 43707/07), siky 8 sxoBtHs 2007 poky
nonas 10 Cyny npoTtu Ykpainu Ha mijnctai ctarTi 34 KonseHiii mpo 3axuct
MIpaB JIFOJUHH 1 OCHOBOTIOIOXKHHUX ¢BOOO (nani — KoHBeHIIis) TpoMaassHuH
Pecny6nixu bimopyce nan Irop I'ennazgifioBny Kokrumn (qam — 3asBHUK).

2. 3asBHUKa, ssKOMy Oyna HajgaHa FOPUIUYHA JOTIOMOTA, MPEACTaBIsIa
naHi A. MykaHoBa, topuct 13 Kazaxcrany. Ypsn Ykpainu (mani — Ypsin)
npeAcTaBIsiB Horo YmoBHoBaxkeHuil — man lO. 3aiineB 3 MiHicTepcTBa
IOCTHIIIT YKpaiHu.

3. 3asBHUK CTBEpIKYyBaB, IO B pa3i Horo exkcrpanuuii no PecrmyOmiku
binopyck oMy 3arpoxyBaTMe KaTyBaHHS Ta HECTPABEIIMBUU CYIOBUH
pO3IIAL, IKMH MOXKE 3aBEPIUUTUCS 3aCyIPKCHHSIM MOro 10 CMEpPTHOI KapH.
Bin Takox cTBepmKyBaB, IO TPUMAHHS HOTO IMiJI BapTOIO JO €KCTPAITHINi
€ He3akoOHHUM. HacamkiHelb, BiH CTBEp/DKYyBaB, II0O HE MIl OCKap>KUTH
B HalllOHAJILHUX CyAaX CBO€ 3aTPUMaHHs, MOAAJbIIEe TPUMAHHS MiJl BapTOIO
Ta pilIGHHS. PO eKCTPaJuIlil0, a TakoK IO BiIH  He MaB  IpaBa
Ha BIALIKOAYBaHHS IIKOJH, 3aBAAHOT TPUMaHHSAM HOTO Mij BapTOIO.

4. 11 Bepecus 2008 poxy lomoBa m’sTOi CeKIlii BUPILIMB MOBIJOMHUTH
VYpsig mipo 3asBy. YpsAmoBi Oynu MOCTaBlIeHI 3alUTaHHS 3a CTaTTsAMU 2 13
(pu3uku B pasi exctpamguiii go bimopyci), 3 113 (ymoBH TpuMmaHHS TiA
BapTOIO0 Ta €TamyBaHHS), 6 (PU3UK HECHPABEIIMBOIO CYIOBOTO PO3MIALY
B binopyci B pasi excrpanuitii) i 5 (BiAMOBIAHICTh TPUMAHHS 3asIBHUKA 1]
BapTOI0 BUMOTAM IIi€l CTATTi 1MOB’s3aHi 3 UM TPOIeCyaabHl MUTAHHS)
KonBenmii. Byno Takok BUpIIIEHO pO3DISIATH NUTAHHSA IMOIO CYTI
Ta MPUUHATHOCTI 3asBH onHOoYacHO (mMyHKT 3 crtarti 29). Cyn BUpIlIUB
pO3MISIIaTH  CHPaBy B MEPIIOUEPTrOBOMY TIOPSAKY, SIK e TepeadadeHo
npaswioM 41 Pernamenty Cymy.
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OAKTHU
I. ObCTABMHU CITPABU

5. 3asBuuk, 1980 poky HapOKEHHS, aKTUBICT OLIOPYCHKOTO
MOJIOADKHOTO  pyXy  Ta MY3UKaHT. Hapasi BiH TPUMAETHCS
B Cimpepononbcbkomy citigaomy i3omsatopi Ne 15 (mani — CI30), Vkpaina.

A. Ilonii, 1o mepeayBajiMm cHnpaBi, Ta NPOBAIKEHHS Y 3B’ SI3KY
3 eKCTPaIuLi€I0

6. ¥ 2001 poui 3asBHuKOBI Ta P. Oyno mpen’siBieHO OOBHHYBa4CHHS
y BUMHEHHI BOMBCTBA (3a yacTtuHOIO 2 ctarTi 139 KpuMiHambHOTO KOIEKCY
Pecny6niku binopycs) i1 po36iiiHoro Hamagy Ha M. 3rigHO 13 3a3Ha4€HOIO
CTaTTelo MMOKapaHHA 32 BOUBCTBO Mependayae, 30KpeMa, 1 CMEpTHY Kapy.

7.7 rpymnus 2001 poky bpectcpkuii oonacHuil cyn Pecyoniku binopychk
BUIIpaBAaB 3asBHUKA Ta P. 3okpeMa, cyJ Haroiocus, IO MiJ 4Yac JOMMHTIB
3asBHUK 1P. 3a3Hanu (i3WYHOTO Ta MCUXOJOTIYHOTO THUCKY, 3 JOIIOMOTOIO
SKOTO BIJ HUX JIOMOIVIUCS 3i3HAHHS Y BUMHEHHI 3JI0YMHY, a OTXKE,
BHU3HABAJIbHI TOKAa3aHHS, SKi BOHU Al IIiJl Yac JOCYAOBOTO CIIiJCTBA,
HE MOXKYTbh OyTH B3STi 10 yBarw.

8. 1 mrororo 2002 poky BepxoBuuii Cyn Pecnyoniku binopyce 3anumus
e piteHHs 6e3 3MiH.

9. 18 tpaBus 2002 poxy 3a3HaueHi pimeHHs Oynu ckacoBaHi [Ipe3uaieio
BepxoBHoro Cynmy PecnyOmiku bimopyck y HOpsAIKY  BHKIOYHOTO
MIPOBAJHKECHHS HA MIJCTaBl MPOTECTY MPOKYpPOpa, 1 CripaBy OyI0 HAMIPABICHO
Ha HOBUH CYIOBUU PO3IIISAI.

10.  VYwuepBui 2002 poky 3asgBHMK IiepeixaB [0 YKpaiHH
ta 3apeectpyBaBcsi y BI'TPOO YMBC VYkpaiau B JKutoMupchKiii 00acTi.
Bin HeompHopaszoBo Buikmkas a0 [lonbiii, a B 2003 pori onpyxuscs. OTxe,
3a TBEP/XKEHHSIM 3asBHUKA, BIH HE MIEPEXOBYBABCS BiJ] MPABOCYIIS.

11. 28 wuepBus 2002 poky bpecrcekuii oOmacHWl cyx 3ynUHHB
MPOBA/DKEHHS Y KPUMIHAJIbHIA ~ CIpaBi, OCKUIBKH  MICIE3HAXOKEHHS
3asBHUKa OyJI0 HEBiJOME.

12. 9 mumas 2002 poky mnpokypop bpecrcbkoi o6macti BuUpIIIUB
OTOJIOCUTH 3asBHUKA B PO3IIYK.

13. V HeBCTaHOBJICHY JaTy 3asBHHKA OylIO OTOJIOIIEHO B MIXKHAPOIHUMA
pO3IIYK.

14. 25 ygepBusa 2007 poky 3asiBHHKa Oyio0 3arpumaHo B M. CeBacTorion,
VYkpaina. 3asBHUK CTBEPKYBaB, IO i1 Yac 3aTpUMaHHS MPAIliBHAK MUTIIIi1
3poOMB KiJbKa TOCTPUIIB 3 METOIO 3aliIKaTM MHOro 1 10 BiH 3a3HaB
(13UYHOTO 1 ICHXOJIOTIYHOTO TUCKY.



15. 27 wugepBus 2007 poky banaknaBcekuii paiionHuii cyn M. Cepacromonst (mami —
banaknaBchkuil Cyn) NMOCTAaHOBHUB 3aTpUMarTd 3asiBHUKA CTPOKOM Ha COPOK Ji0 10 BUPIIIEHHS
MUTaHHS PO BUAAdy ioro a0 PecnyOumiku binopycs.

16. 9 mumua 2007 poky IenepanpHa mnpokyparypa PecnyOmiku bimopycs 3BepHynacs
1o I'enepanpHOi mpokyparypu Ykpainu (nam — ['TIY) i3 3anutoM npo Bumady 3assBHUKA. Y CBOEMY
samuti [eHepanbHa mpokyparypa PecnyOmiku bimopyce mnosimomuna, mo «Kokrum I, T.
MepeCITilyBaTUMEThHCS JIMIIE 32 3JI0YMHHU, 32 SKI BiH Oyae BHIAHHM, i 10 HROTO HE Oyie 3aCTOCOBaHE
MOKapaHHs y BUIJISAJI CMEPTHOL Kapuy.

17. 3 cepnus 2007 poky bamakiaBcbkuii Cyn NMOCTAaHOBUB 3allUIIMTH 3asBHUKA TiJ BapTOIO
110 KOT0 eKCTpaaulii.

18. 10 >xoBtHs 2007 poky BiamoBigHo 10 npaBuia 39 Permamenty Cyny lonoBa m’sitoi cexmii
BKa3aB YpsI0BI YKpaiHu, 1110 3asBHUK HE TOBUHEH OyTH BuaaHui 10 PecnyOmiku biopycs.

19. 15 xoBtHa 2007 poky ['enepanbna npokyparypa Pecriyoniku binopycs noingopmysana ['TTY
npo Te, M0 B pa3l EeKCTpaaulii 3asBHUK HE 3a3HA€ KAaTyBaHHSA, MOPCTOKOTO MOBOKEHHS
Ta AUCKpUMIHAIII 1 0 oMy Oyae 3abe3meueHo MpaBo Ha CIPABEIJIMBUNA CYIOBUN po3misa. Y pasi
HE0OX1AHOCTI HOro 3a0e31eayBaTUMYTh MEIMYHOIO JOTIOMOTOIO T JIIKYBaHHSIM.

20. 19 TpaBus 2008 poxy bamaknaBCbKMi Cyq MOBIIOMHMB 3asBHHKa MO T€, IO HOTO
KJIOTIOTaHHS TpO 3BUIBHEHHS 3-MiJA BapTH HE MOXKE OyTH pO3MISHYTE, OCKUIbKHM YHMHHE
3aKOHOJIAaBCTBO He nepedadyac MOXKIMBOCTI OCKAp)KEHHsI PIlIEHHS MPO TPUMAHHS IIiJl BapTOIO
JIO €KCTPAJIUIII].

21. 3 uepBHs 17 munas 2009 poky banakiaBchkuil cyn BiAXWISB TOAAJIBII KJIOTOTAHHS
3asgBHHMKA [P0 3BUIBHEHHS 3-MiJ BapTH, OCKUJIbKM YWHHE 3aKOHOJABCTBO HE Mependayano
MOXJIMBOCTI 3aMiHM 3aro01KHOTO 3aXOAY Yy BUIVISAI TPUMAHHS i BapTOIO 1HIIUM 3alO01KHUM
3aX0J/I0M, HE TIOB’SI3aHUM 13 TI030aBIECHHSIM BOJII.

B. Bepcisi 3asBHUKA 111010 YMOB HOTr0 TPMMAHHS i/l BAPTOI0

22. 326 uepBHsa mo S ymmHs 2007 poKy 3asBHUKA TpUMalMd Tij BapTor B Kamepi Ne 1
CeBacTonoibChKOro i30sTOpa THMYacoBoro TpumanHa (nami — ITT). Bin crBepmkyBaB, 110
B IOTO Kamepi, po3Mip sIkoi CTaHOBUB 4 X 8 MeTpiB, TpuMaiH npuoan3Ho 20 ocid, xoua B Hiil OyI0
TUIBKH JIBa criajbHUX MicIisl. [IpocTupami, moxymok i koBap He Oyino, a Oyia TUIbKH mapa OpyIHUX
MmatpariB. Kamepa Oynma gyxe OpyaHoro, 0e3 BEHTWIAIII Ta HAJIGKHOTO OCBITIICHHS 1 KUIIiIa
pi3HUMH KoMaxamH. Maiixe BCi 3aTpUMaHi MajJuiiy, 1 4epe3 1€ 3asBHUK JYKe CTPaKIaB, OCKUIbKH
XBOpiB Ha OponxianeHy actmy. BITT He Oynmo naymry, 13aTpuMaHi HE MOIIM BUXOJHUTH
Ha MPOTYJSHKA. 3asBHUK CTBEp/XKYBaB, IO HIOJEHHE XapyyBaHHS 3BOAMIIOCS JI0 IIMaTKa XJioa,
TapuIKu HenoOposiKicHOTO cyny 1 Boau. HesBaxkaroun Ha Te, 110 3aIBHUK CTPaXKJaB Ha acTMy, HoMy
HE HaJaBajld MEAWYHOI JormoMoru. Y mepiog 32 mo 5 cepmus 2007 poxy 3asiBHHKA TpUMANU
B Kamepi Ne 2, y sikiit OyIu CXOK1 yMOBH TPUMAaHHS.

23. Tloumnatoun 3 6 mumHs 2007 poky inmorenep 3asBHHKa Tpumaroth y CI30. 3asBHUK
cTBepKyBaB, 1o mija yac eranyBanHs 3 [TT go CI30 iforo mepeBo3uiu y cremiaibHOMY (yproHi
pasom 3 12 iHmmMu ocobamu, Xoda Micls y (yproHi BUCTa4ao JUIIE HA IIIiCThOX. Temmeparypa
y dyproni gocsrana 60 C 1 He Oys10 aHi MUTHOT BOAM, aHI BEHTHJIALIII.

24. 3a tBepmkeHHAM 3asBHUKA, B CI30 #ioro TpuMaroTh y kKamepi po3mipoM 2 X 4 METpU pa3om
3 IeB’AThbMa I1HIIUMHU OcoOamMu. Y KaMepl HeMae BEHTWIAIMIi 1 I0CTaTHROTO OCBITJICHHS, a BCi
3aTpUMaHi, OKpIM 3asBHUKA, MAJSATh. 3aTpUMaHi MOXYTh MPUHAMATH Tyl JIUIIEC pa3 HA THKICHD.
3asBHUK CTBEPKYBAB, III0 MEIUYHA JIONIOMOra, Ky BiH oTpuMyBaB y CI30, He Oyna HajaeKHOI0.

C. Bepcis Ypsiay 1010 yMOB TPUMAHHA 3asiBHUKA Il BAPTOI0

1.1TT



25. 25 ugepBHs 2007 poky 3asBauk npuOyB mo ITT, weprosmii ITT omuraB ioro mpo cran
3[I0pOB’sl, ajie 3asBHUK Hi Ha MmO He ckapkuBcs. Ilix yac mepeOyBanns B ITT (3 25 depBHs 10 5
muras 2007 poky Ta 32 mo 5 cepras 2007 poKy) KOAHUX CKapr BiJ 3asBHUKA IIONO MpoOiieM 3i
37I0pOB’SIM HE HaJIXOUJIO.

26. 3 26 yepBHs 2007 poky no 5 numas 2007 poky 3asBHUK TpuMaBcs y kamepi Ne 1. ITnoma
kamepu — 19,3 kB. M. Y BiANOBIIHUI Yac y Hi TpuManu Bix 16 mo 21 ocio.

27.32 no 5 cepnust 2007 poky 3asBHUK TpuMaBcs B kamepi Ne 2, ruroma sikoi ctanoBuna 17,4
kB. M. OKpim 3assBHUKA y Hiil Ha Tol yac nepeOyBayu 1ie 11 ocio.

28. Koxxna kamepa Oyna o6iaiHaHa TyaJeToM 1 yMUBAJIBHUKOM. YCi 3aTpUMaHi 3a0e3mnedyBaiucs
IOCTIIBHOIO ~ OUIM3HOIO  Ta TPUPA30BMM  rapsyuM  XapuyyBaHHAM. Y KaMmepax peryispHO
3aifiCHIOBANTUCS TpUOMpaHHs Ta Je3iH(dekis. 3aTpuMaHi NMPUIMAIOTh TapsYuid Iyl HAIpPUKIHII
THOKHSA 200, 32 Oa’KaHHSIM, IPOTATOM THXKHS.

29. ITT obnamHaHW BEHTHJIALINHOIO CHUCTEMOIO, sKa (YHKLIOHYye Oe3nepepBHO. 3aTpuMaHi
TAKO)K MalOTh MOJMJIMBICTh UIOJEHHOI MPOTYISHKA B MEXax JBOX CIELiaJIbHO O0JaJHaHUX
MaiIaHYuKIB TPUBATICTIO | TOI.

30. OcBiTieHHs KaMmepH 3a0e3MedyeTbcs BOMA EJICKTPUYHHMMH JIAMIIOYKaMH, ajle 3aTpUMaHi
TaKOX MAlOTh JJOCTYII JI0 AEHHOTO CBITJIA.

2. CI30

31. ITix wac mepeOyBanns 3asBHuKa B CI30, 3 5 munas 2007 poky, HOro TpUMaIH y TPhOX Pi3HUX
kamepax (NeNe 57, 60 1 68), moma KOXKHOI 3 IKUX CTaHOBHUTH Big 12,4 kB. M 10 13,2 kB. M. VY pi3Hi
Nepion Yacy pa3oM 3 HUM TPUMAoch Bi 4 10 9 3aTpuMaHuX.

32. Kamepu obnamHaHi HEOOXiTHOK KUIBKICTIO CHAJBbHUX MiCIlb, MAIOTh JIOCTATHE EJEKTPUYHE
Ta MPUPOJAHE  OCBITIICHHS, BIJJOKPEMJICHI ~ CaHBY3JIM, yMHBAJIbHHKH, CTOJM  Ta CTLIBIIL.
€ BeHTWIALIHA CHUCTEMa, a YMOBH TPUMaHHS 3asBHUKA IIiJ] BAPTOIO BiAMOBIJAIOTH CaHITAPHUM
HopMaM. Pa3 Ha TIXKAEHb 3asBHUK Ma€ MOXIIMBICTh MPUHAMATH JYIIL.

33. ¥V nens npubytts 10 CI30 3a8BHUK NPOMILIOB OIS Y MEIUYHIA YaCTUHI YCTAaHOBH, JI€ HOMY
Oyno nmiarHoctoBaHo actMmy. [lim wac mepeOyBanHs B CI30 3assBHUK HEOIHOPA30BO IPOXOJIWB
JIOIATKOBI OOCTEXEHHS Ta JIIKyBaHHSI.

3. Ymoeu emanysannus

34. 5 nunua 3asBHuKa Oyno eranosano 3 ITT no CI30, a 2 cepnuast 2007 poKy BiH HOBEPHYBCS
1o ITT. 5 cepnias 2007 poky #oro 3HOBY Oyio gocrasieno g0 CI30.

35. Jlns eramyBaHHS BUKOPUCTOBYBAJIMCS CIICIiaJbHO OOJaJHAHI TPAHCIOPTHI 3aco0u
Ta 3a113HWYHI BaroHu. KoxeH Takuil TpaHCTOPTHUH 3aci0 MpUAaTHUN 71 IepeBe3eHHs 10 22 0cio,
a 3ai3HMYHUA BaroH — 10 80 oci6. CrenianbHi miApo3ainy Miminii, sSKi 3A1HCHIOIOTH eTaryBaHHS
YB’SI3HEHUX 0C10, MepeBO3WIN 3asiBHUKA BIAMOBIIHO /10 BUMOT HalllOHAJIbHOTO 3aKOHO/IaBCTRA.

II. BIAITOBIAHE 3AKOHOAABCTBO TA ITPAKTUKA

A. BianoBiaHi HOpMH MIKHAPOJHOIO NPaBa, HALIOHAJBLHOIO 3aKOHOJABCTBA TAa NPAKTUKHU
1010 eKCTPAaUILIL

36. BianoBigHi HOpMU MIXKHAPOIHOTO TpaBa, HAIlIOHAJIHHOTO 3aKOHOJABCTBA Ta MPAKTUKHU MO0
eKCTpauIlii BUKIAJCHO B pilleHHAX Yy cnpaBax «Condamenxo npomu Yrpainuy (Soldatenko v.
Ukraine), 3asBa Ne 2440/07, nm. 21-29 131, Bixm 23 xoBtHa 2008 poky, i «Ceemiopycos npomu
Yrpainuy (Svetlorusov v. Ukraine), 3asBa Ne 2929/05, . 3234, Big 12 6epesnst 2009 poky.



B. Bignosinni MOJI0KEHHS HAIIOHAJILHOTO 3aKOHOJABCTBA,
siKe peryJiloe yMOBH TPUMAaHHS Wi Bapro Ta eranyBaHHs 3akoH «IIpo momepenne
yB’si3HeHHs» 1993 poky (nani — 3akoH)

37. 3rigno 31 crarrero 11 ocobam, B3ATUM IIiJ BapTy, 3a0e3MeUyIOThCS MOOYTOBI yYMOBH,
10 BIAMOBIIaIOTh MpaBUjIaM caHiTapii Ta ririend. Hopma tutomii B kamepi AJis OfHI€T B3SATOI Mij
BapTy 0coOu HE MOke OyTH MEHIIIE HiXK 2,5 KB. M.

C. BinnoBigni MiKHapoAHI MarepiajM IIOJ0 CTaHy JAOTPUMAHHS MIPaB JIIOIAMHH
B PecnyOuiiui bistopych

1. Pezonwoyis 1606 (2008) Ilapramenmcokoi acamonei Paou €eponu npo 310824CUBanHA 8
cucmemi KpUMIHANbHO20 Npasocyoos & Pecnyoniyi binopyce

«...2. Taki 37m0BKHUBaHHS HA0YBaIOTh Pi3HUX (OpPM, 30KpeMa Iie:

2.4. icHyro4a JJOCI paKTHKa 3aCTOCYBaHHS CMEPTHOI KapH 1 0COOJIMBO KOPCTOKHH, YTAEMHUYEHUIH METOJI CTPaTH
gepe3 Po3CTPi, MPO M0 CaMUX 3aCyMKCHHX Ta WICHIB iXHIX CiMel IMOBITOMIISIOTH JIMIIE B OCTAaHHIA MOMeHT. Ha
€BPOTIEHCHKOMY KOHTHHEHTI Bijlopych 3anmmmmiacs €IMHOI0 KpaiHOO, B SIKIM JOCI 3aCTOCOBYETHCS CMEpTHA Kapa.
IcHyBaHHST cMEpPTHOI Kapy BHKIIIOYa€ MOXJIMBICTD BHJadi JepkaBaMu — wieHamu Pagu €Bponu no binopyci Oyab-
SIKOi 0c0OM, 0OBMHYBaueHOI y BUMHEHHI 3JI04NHY, SIKHH KapaeThCsi CMEPTHOIO KapoIo. .. ».

2. Pesomoyis 1671 (2009)  Ilapramenmcoxoi  acambnei  Paou  €sponu
«Cumyayisn 6 Pecnybniyi binopyco»

«..17. Acambrmess TakoX BHCJIOBIIIOE Jailb, IO B bimopyci moci MOXJIMBe BHUKOHAHHS CMEPTHHX BHPOKIB,
He3Ba)KaloYW Ha CKOPOUYEHHS IEpelIiKy 3JI0YHMHIB, 32 SKI MOXE IPU3HAYaTHCsl TaKe MOKApaHHs, SMEHIIEHHS KiJIbKOCTI
CMEPTHMX BHPOKIB, BUHECCHHUX Yy TaKUX CIpaBaX, a TAaKOX Ha Te, 10 3a opimiiHnMK 3asBaMu 3 skoBTHS 2008 poky
JKOIHOTO CMEPTHOTO BHPOKY BHKOHAaHO He Oyno. AcamOnes: Haraaye, mo B Jirouiii Koncrutymii cmeprHa kapa
po3mIsiIaeThes SIK repexinHa (popma MmokapaHHs 1 0 HEMae 3aKOHOJABYMX IMEPElIKO, sIKi O 3aBaXkanu Npe3uJCHTY
ab0 mapIaMeHTy 3alpoBaUTH MOPATOpPii Ha BUKOHAHHS CMEPTHUX BHPOKIB. .. ).

3. Paoa OOH 3 npag noounu: 0onogiob Cneyianbhoeo 00nogioaua wjooo cmamy 0OmpumMaHus
npas noounu 6 Pecnyoniyi binopyce (15 ciuna 2007 poxy, A/HRC/4/16)

«...CreniansHuii 0MOBi/Ia4 BUCIIOBIIIOE JKallb Y 3B’513Ky 3 THM, 1110 B 2006 poi, sik 1 B 2004 1 2005 pokax, Ypsia
PecniyOnikm Binopych He 1aB MO3WTHBHOL BINIOBIiI Ha 3allUT MPO BiIBiAaHHSA KpaiHW Ta B3araii HeE CIIiBIIPAIOBaB
13 HUM TIpU BUKOHAHHI HUM CBOTO MaHJIATY ...

..13. 3wyacy onpwmomHeHHS OCTaHHBOI gomoBimi CremianpHUA JOMOBigad 1 J0CI 3aHCTIOKOEHUN THM,
mo binopyce 3anmmaeThcs €MHOI0 KpaiHO B €BpOIT, Ji¢ 3aCTOCOBYEThCS cMepTHA Kapa. CuTyalis B KpaiHi Ioci
XapaKTePU3y€EThCS BKpall TSHKKMMH YMOBAMH TOMEPEIHBOTO YB’SI3HCHHS, IPAKTHKOIO 3aCTOCYBAHHS KaTyBaHHS
Ta HIIUX BB HETFOJCHKOTO MOBOMKECHHS, HAIMIPHUM 3aCTOCYBAHHSM CHJIH 3 OOKY MUTIIIIL...».

4. Pesomoyia I'enepanvnoi Acambnei OOH npo cman dompumarnts npae noounu 8 Pecnyoniyi
bBinopycw, yxeanena 20 6epesns 2008 poxy (A/RES/62/169)

«...Y 2007 poui ¥ Hamami BinOyBajocsl 3Ha4yHE IOTIPIICHHS CTaHy JOTPHMAaHHS IpaB JIIOAWHM B PecmyOmini
Binopycs, 110 miATBEpHKYETHCS TOMOBIISIMI Bropo eMOKpaTHYHUX 1HCTUTYTIB 1 rpaB moxuan Opranizariii 6e3nexn
Ta criBpoOiTHULTBA B €Bpori Ta gonosiyio CrerniansHoro gonosigada OOH npo cTaH 10TpUMaHHS MpaB JIIOIMHA
B binopyci, sikuit BctanoBuB, mo B bisopyci it Hamai MalTh Miclie CHCTEMaTHYHI MOPYIIEHHS MPaB JIIOIUHU. . .

...1. [Acambrest] BUCTIOBITIOE TIIMOOKE 3aHETIOKOEHHST:

a) 3 IPUBOJLY JI0CI ICHYIOUOI PAKTUKU BUKOPUCTAHHS CUCTEMH KPUMIHAJIBHOTO CYJOYMHCTBA JJISI CTPUMYBaHHS
NOJIITHYHOT OIMO3MIIi Ta MPaBO3aXMCHHUKIB, 30KpeMa 3a JOIIOMOTOI0 CBAaBUIBHMX 3aTpPUMaHb, HEJOTPHMAaHHS
HAJIEXKHOI TIPOIENypH Ta 3aKPUTUX MOJMITHYHUX CYIOBHX TIIPOILECIB HAJ OMNO3WIIHHUMH  JiJepamMu
1 IpaBO3aXUCHUKAMU;

b) 3 mpuBony Toro, mo Ypsa Pecryoniku Binopyck He criiBmpalifoe MoBHOIO Miporo 3 yciMa MexaHismamu Pamu
31paB JIOAMHMA 1, 30Kpema, CreuiaJibHUMH JIOTIOBiJ@4aMu IOAO JOTPUMaHHs npaB JionuHu B binopyci,



i [AcamOriesi] BUCIIOBIIOE TIPU I[bOMY CEPUO3HE 3aHCIIOKOEHHS TPUBAIOUUMH Ta CUCTEMATUYHUMHU TOPYIICHHSIMHE
IpaB JIOAWHU B bimopyci...».

5. Hdonosiov [lepowcasnozo oenapmamenmy CILIA npo cman Oompumanua npae a0OUHU
y Kpainax ceinmy

38. ¥V Ilopiuniil gomoBial Mpo cTaH AOTPUMAHHSA NpaB JIOJWHU Y KpaiHax CBITY (mami—
Honosine) 3a 2008 pik, onpumtoaneHniit Jlepxasuum aenapramentom CIHA 25 mrororo 2009 poky,
ctocoBHO PecnyOniku binopych noBigoMiseTbes:

«Cran A0TpUMaHHS YpSIOM NpaB JIOOWHMA HaJadl 3alMINaBCs BKpail HE3aIOBUIBHHUM, OCKIJIBKH JCpKaBHI
OpTraHu MPOIOBKYBAIN YaCTO BUMHATH CEPHO3HI MOPYIIEHHS. ..

...YMOBM TpHUMaHHS VB S3HCHHX 3aJMINATACA BKpail HE3aJ0BUIBHAMH, a TIOBIJOMJIEHHS TIPO KOPCTOKE
MOBOJDKCHHS 13 3aCY/DKCHUMH  Ta 3aTPUMAHUMHU U Jajli [POJOBKYBAIM HAAXOAUTH. TaKokK MPOJOBKYBAIACsa
MPAKTHKA CBABIIbHUX apEIITiB, 3aTPUMAHHS Ta YB’SI3HEHHsI POMAJISIH 3 ONITHYHUX MOTHBIB, 32 KDUTUKY Ha aipecy
MOCaI0BUX 0CI0 a00 3a y4acTh Y IEMOHCTpAIIAX. ..

c. KaryBanns Ta iHIIe )XOpCTOKE, HEMIOICHKE YH TaKe, 10 IPUHIDKYE TiTHICTh, IIOBOIKEHHS a00 MOKapaHHs

3akoH 3a00poHsS€ TaKy MPaKTHKY; OMHAK IpaniBHUKH Komitery nepxasHoi Oesneku PecmyOmiku bBimopycs,
migpo3nim Mimimii cnemiansHOTo TpH3HadeHHA («OMOHY) Ta iHII CcHenmigpo3niId MPONOBKYBAIH IPAKTUKY
MOOUTTS 3aTPUMAHUX i JICMOHCTPAHTIB. ..

...Miminis Takox OWiTa TPOMaASH IiJ Yac iX 3aTpHMaHHsS Ta TPMMAaHHS 111 BapTOIO 3a OpraHizamnito abo yJacTh
y IEMOHCTpAIlISX Y IHIIUX 3aX0JaX OMO3MIIii. ..

...2 BepecHs 2008 poky Mixnaponua ®efnepallis 3 mpaB JIOIMHU Y CIIBIPAIli 3 HAIOHATHHUM TPABO3aXUCHUM
rpoMascbkuM 00’eqHaHHAM «BsicHa» ONpWIIONHWIA CHUTBHY [OMOBiAb IIPO YMOBH TPHMAaHHS IiJI BapTOIO
B binopyci, nminrorosneny Ha mizcraBi onuTyBaHHs noHa 30 oci®. Y I0MoBifl BKa3yBaloCh Ha «IOCTATHI JOKa3M»
3aCTOCYBaHHS  KaryBaHb i HENPAaBOMIPHOTO  IIOBO/DKCHHS 3 MINO3PIOBAaHMMH I Yac  KPUMiHaIbHHX
Ta aJIMiHICTPAaTHBHUX PO3CIiTYBaHb. ..

e. He3a0e3meueHHs CrpaBeaAyIMBOTO 1 IMyOJIiTHOTO PO3IIISLY

KoHctuTyniss mnependauae He3aJIeXHICTh CYJOBOi BJIaJy; OJHAK HA IMPAKTHUIl HE3aIEXHICTh MPaBOCYIIS
He 3a0e3meuyernsest. Kopymmis, HeeeKTHBHICT 1 BTPyYaHHA 3 MOJIITHYHUX MOTHBIB Oyl MOIIUPEHHMH SIBHIAMH
B CYIOBI# cHUCTEMI.

IcHyBanmM J0Ka3W TOro, IO IPOKYPOPH 1CyIM 3acyMKyBald TpOMAIsH 3a HENPaBIVBUMH 1 IOJITHYHO
BMOTHBOBAaHHMH OOBHHYBAYCHHSMH, a OpraHM BHKOHABYOi Ta MICIIEBOI B AWUKTYBAIH, SKHMH MalOTh OyTH
Ppe3ybTaTH CYIOBUX IPOLECIB. .. ».

6. [lonogiow opeanizayii «Amnesty Internationaly 3a 2009 pik

«...CmepTHa Kapa
...3rigHo 3 nmoBigomieHHsIMUA 3MI POTATrOM poKy OYyII0 CTPaYeHO YOTHPHOX 3aCYIKCHUX. . .
.Y TpyaHI miJ yac TOJIOCYBaHHS 3a yxBaJieHHs pe3onrorii [eHepampHoi AcambOnei OOH, ska 3akimukae
JI0 BCECBITHROTO MOPATOPil0 HA CMEPTHY Kapy, ... Pecmybimika binmopycs yrpumanacsy.

D. BinnosBinni MiKHAPOIHI Ta HAIIOHAJILHI Marepiaiu
110/10 YMOB TPUMMAHHSI i/l BAPTOIO TA eTAIyBAHHS

1. Pexomenoayia Rec(2006)2 Komimemy Minicmpig oepoicasam —
yuacHuysam €8ponelcbKux neHimeHyiapHux npasu

39. ¥V BiANOBiAHUX BUTATAX 3 €BPONEHCHKUX MEHITCHLIAPHUX MTPABHJI 3a3HAYEHO:

«4. TpumanHs yB’SI3HEHHUX B YMOBAaX, sIKi MOPYIIYIOTh TpaBa JIIOAMHU, HE MOXE BUIPABIOBYBATHUCS HECTAUYCIO
pecypceiB.



10.1. €Bpomelicpki NeHITEHIIapHI IMpaBHUja MOUIMPIOIOTECS HA BCIX 0Ci0, y3SATHX MiJ BapTy 3a PilICHHIM
CYIIOBOTO OpraHy abo 3aCyIXEeHHX 10 030aBICHHS BOJII.

18.1. PosMimieHHs yB’S3HEHHMX, 30KpeMa, HaJaHHA MICIb [UIA CHY, IOBHHHO IIPOBOIUTHCS 3 ITIOBATOIO
IO JTEOJCBKOT TITHOCTI Ta, IO MOXJIMBOCTI, i3 3a0C3MCUCHHAM MOXIIMBOCTI YCAMITHCHHS, a TaKOXK BIIIIOBIIHO
JIO CaHITapHO-TITIEHIYHUX BUMOT 3 ypaxyBaHHSAM KJIIMaTH4HUX YMOB, i, 30KpeMa, IUIONIi, KyOaTypH NMpHMIIIEeHHS,
OCBITJIEHHS, ONAJIEHHS Ta BEHTHJIALII.

18.2. Y Bcix OyniBisix, ie yB’si3HEHI TOBUHHI MEIIKATH, TpalioBaTu abo 30uparucs:

a. BikHa MYCSTHh OyTH NOCTaTHHO BEIMKHMH, a0 yB’SI3HEHI MOIJIM YWTATH YU MPAIFOBaTH IPH HPUPOTHOMY
OCBITJICHHI B HOPMaJIbHHX yMOBaX, Ta 3a0e3ledyBaBcsi O MPHUIUIMB CBIXKOTO MOBITPS, KPIM THX BHIIQJIKIB, KOJH
€ BIAMIOBITHA CHCTeMa KOHAWIIOHYBaHHS MOBITPS;

b. mTydHEe OCBITIICHHS MYCHUTH BiAIIOBiIaTH 3aralbHONPUAHATHM TEXHIYHAM HOpMaM;

18.3. KonkpeTHi MiHIMaJbHI BHMOTH IIOAO MHUTaHb, IEPEPaxOBaHUX Y IIyHKTaXx | Ta 2, BHU3HAYAIOTHCS
HalliOHAIBHUM 3aKOHOJIAaBCTBOM.

18.4. HamioHanpHe 3aKOHOJIABCTBO MYCHTh MICTHTH MEXaHI3MH, sKi HE JOIYCKAlOTh MOPYLICHHS NHX
MiHIMaJbHUX BUMOT BHACTIOK ITEPETIOBHEHHS B’ I3HHIIb.

19.3. VYB’s3HeH] MOBHHHI MaTé Oe3IMEpeIIKOTHIA JOCTYI O CaHITapHUX 3aco0iB, SKi BIAOBIIaIOTE BUMOTaM
TiTi€HH Ta TO3BOJISIFOTH YCaMiTHEHHS.

19.4. BaHHUX 1 AYIIOBUX IOBUHHO OYTH JIOCTaTHBO JUISl TOTO, a0M KOXKEH YB’SI3HEHHH MIr KOPUCTYBarucCsS HUMH
IpU TeMIleparypi, sKa BIAMOBINAE KIIMaTy, IO MOXIUBOCTI IMOAHS, ajic HE MCHII JBOX pa3iB Ha THXKICHb
a0o yacTiwie, SKIIO 11 HeOOXiAHO IS MIITPUMKH Tiri€HH.

21. Koxken  yB’s3HeHMH  3a0e3leyyeTbcs ~ OKPEeMHM  JIDKKOM  Ta IHOUBIAyadbHHUMH  MTOCTUTBHHMH
MPUHAJIKHOCTSAMH, SIKI yTPUMYIOThCS B HAJIE)KHOMY TOPSIZIKY, Y XOpPOLIOMY CTaHI Ta OHOBIIOIOTHCS 3 YaCTOTOIO,
HEOOX1THOFO [UISA MIATPUMKH TXHBOT YUCTOTH.

22.1. YB’s3HeH] 3a0€3MeuyroThCsl KOMIUIEKCHIM XapuyBaHHSIM 3 YPaxXyBaHHSM iX BiKYy, CTaHy 370pOB’s, PEJIiTii,
KYJIBTYpH Ta XapakTepy iXHbOI pOOOTH.

22.2. BUMOrH o0 pamioHy XapayBaHHs, BKIIOYAIOUH MiHIMaIbHY KUTBKICTh Kalopiil Ta OiKiB, BH3HAYAIOTHCS
HalliOHAIBHUM 3aKOHOJIAaBCTBOM.

22.3. Ia MycuTh roTyBaTHCS Ta MOJABATHCA 3 YPaXyBaHHAM Tiri€HiYHMX BUMOT.

22.4. IlpuiioM Tki OpraHi3oByeThCS TPHUUi Ha JCHb 3 PO3yMHUMH iHTEpBaIaMH.

27.1. KoxxeH yB’I3HEHUI MYCUTh MaTH MOXJIMBICTD HE MEHIIC TOAMHHU MIONHS 3aiMaTucs (i3WIHUMH BIIpaBaMHU
Ha BIAKPUTOMY TIOBITpi, SIKIIO TO3BOJISE MOTO/A.

32.2. 3a00pOHSETHCS TIEPEBE3EHHS yB I3HEHNX y HEJJOCTaTHbO IPOBITPIOBAHMX Ta OCBITIIOBAHUX TPAHCIOPTHUX
3aco0ax, abo B yMOBax, siKi CTBOPIOIOTH JUISl HUX HENOTPiOHI He3pydHOCTI a00 00pa)karoTh iX TiJHICTbY.

2. E€sponeticbrull Komimem i3 3anobicanus KamyeauHio i HemoOCbKOMY
YU MAKOMY, WO NPUHUNCYE IOHICMb, NOBODJCEHHIO | noKapaHrHio (Oani — K3K)

40. Bigmosimni Butaru 3 aomnoBineir K3K 3a pesynsraramu BizutiB a0 Ykpainu B 1998-2002
pokax MokHa 3HaiTu B pimeHHi Cyny y cmpaBi «Hkosenxko npomu Yxpainuy (Yakovenko v.
Ukraine), 3asiBa Ne 15825/06, . 56-61).

3. Ynosnosasicenuii Bepxosnoi Paou Yxpainu 3 npas noounu

41. 14 ciuas 2004 poky, micias Toro sk YrmoBHOBakeHWU BepxoBHoi Pamu VYkpainm 3 mpas
JIOOVHM BiABiNaja NeHiTeHIiapHi ycTaHoBH B ABToHOMHiM Pecny6Omini Kpum (mani — APK),
y CBOEMY 3BepHEHHI 10 nenytariB BepxoBHoi Paam APK, omyOnikoBaHoMy Ha BeO-cailTi
YnoBHoBaxkeHOTO BepxoBHoi Paau 3 mpaB maronuHM, BOHA MOBIIOMMIIA MIPO MEPEMOBHEHICTh KaMep
y Cimdepononbcekomy CI30, HemocTaTHE TPUPOAHE OCBITICHHS B KaMmepax, BIJICYTHICTh
NOPOTYISTHOK HA CBDKOMY TOBITPI Ta HEAOCTaTHICTh xapuyBaHHs. Y Outemocti ITT, sxi Bona
BiJIBiIaJia, 3aTpUMaHl XapuyBaJluCs JHIIE OAMH pa3 Ha AeHb. Y CeBacromonbebkomy ITT mix
BapToto nepedysanu 206 ocib 3a HaIBHOCTI JuIe 82 MiCIlb.



42. 11 cepmnus 2008 poky mpec-cinyx0a YnoBHOBaxkeHOro BepxoBHoi Pamgm VYkpainu 3 mpas
JIIOIMHU OTIPWIIIOAHIIIA TIpec-pelii3 Mpo Mojaiblle BigBigaHHS YNoBHOBakeHUM BepxoBHoi Paau
3 rpaB JoAuHU neHiTeHniapaux ycranoB B APK. CeBactononbebkuii ITT Oyno oxapakrepu3oBaHO
SK YCTAaHOBY 3 HaWripmuMu ymoBaMu TpuMmaHHsa. Kamepu Oyau OpymHi, 6€3 10CTaTHBOTO
NPUPOAHOTO OCBITJIICHHS Ta BEHTHIALIl; MPOTYISHKA Ha MOABIP’T NMPOBOIMINCSA HEPETYISPHO.
3arpuMaHni He 3a0e3mneuyBaaucsl MarpalaMu, KOBIpaMHu a0o MOCTUIbHOW Oinu3Horo. Kamepu Oyiu
NeperoBHEH], 13aTpuMaHi cmamu 1o 4ep3i. YMoBu eramyBaHHs 13 CeBactonoibcbkoro ITT
1o Cimpepononbebkoro CI30 Ta y 3BOpOTHOMY HaNpsIMKYy OyJIu HECTEPITHUMH. 30Kpema, 9 depBHs
2008 poky 34 3arpumanumx mpuBesnn a0 CeBacromonbebkoro ITT, ame micias mIecTH TOAWH,
MIPOBEJICHUX Y 3aMKHEHOMY (yproHi, ix BianpaBuwin Hazazn 10 Cimpepononscbkoro CI30 y 3B’ 53Ky
3 nepenoBHenicTio kamep B ITT. Iloizgka TpuBama 14 roauH, 13aTpUMaHUM TNPAKTHYHO
HE JI03BOJISUTM KOPUCTYBATHUCS TyaJIeTOM 1 He JaBalk BOJAM Ta 1Ki.

ITPABO

L. CTBEPIDKYBAHE TIIOPYIIEHHSI CTATEM 2, 3 i6 ~ KOHBEHILIII
VYV 3B’ A3KY 3 EKCTPAIULICIO 3AABHUKA 10O PECITYBJIIKU BIJIOPYCh

43. 3asgBHMK CKapXHBCs, 110 B pa3i ekcrpaguuii ao PecmyOmiku binmopyce Homy 3arpoxye
3aCyIDKCHHSI J0 CMEpPTHOI Kapu Ha mopymeHHs ctarti 2 Kowsenrii. BiH Takox ckapkucs
3a ctarrero 3 KoHBeHIlil, 1110 oMYy 3arpojkyBaTUMe KaTyBaHHS Ta HEJIOACHKE 1 Take, 110 MPUHUKYE
T1IHICTH, TIOBO/DKEHHS 3 OOKY MPaBOOXOPOHHHX opraHiB PecmyOmiku binopych. 30kpema 3asBHUK
CKapXHBCsI, ILO MEPCIEKTUBA MOXJIMBOTO 3aCy)KEHHs JO0 CMEPTHOI Kapu 3aBlae Homy
HA/[3BUYAHUX MOpPAJbHHUX CTPaKIaHb. 3asSBHUK TAaKOX CKap)KUBCS 3a crarrero 6 KonBeHrlii, mio
B pasi ekcTpaaullii 1o Pecnyoniku binopycs ioro odikye HecrpaBeIIUBUI CYJOBHI PO3IIISI.

BinmoBigHi MONOXKEHHS CTaTei, Ha sIKi BiH TOCHIIABCS, TIEpe0aYar0Th TaKe:

Crarra 2

«1. [IpaBO KO’)KHOT'O Ha KHUTTSI OXOPOHSETHCS 3aKOHOM. Hikoro He Moxke OyTH YMHCHO 1030aBJI€HO XKUTTS 1HAKIIE
HDK Ha BUKOHAHHSI CMEPTHOTO BHPOKY CYAy, BUHECEHOTO IIiCNIsi BM3HAHHS HOro BMHHUM Yy BUMHEHHI 3JI0YHHY,
3a KU 3aKOH Iepedadae Take IMOKapaHHs. .. ».

Crarra 3

«Hixoro He MOXe OyTH MiAIaHO KaTyBaHHIO 200 HETIOICHKOMY Y TaKOMY, IO MIPUHIKYE TiIHICTh, TOBOKCHHIO
a0o MMOKapaHHION.

CrarTta 6

«KoxeH Mae TpaBO Ha CHpaBSIMBHN 1 MyONIYHUN PO3IISAN HWOTO CIPaBH YIPOAOBXK PO3YMHOTO CTPOKY
He3aJIeKHIM 1 6€3CTOPOHHIM CYZIOM, BCTAHOBJICHUM 3aKOHOM, KW BHPIMINTH CITip MIOAO0 HOro mpaB Ta 000B’SI3KiB
IUBUILHOTO XapakTepy a0o BCTAHOBUTH OOIPYHTOBAHICTH OyIb-SKOTO BHCYHYTOTO MPOTH HBOTO KPHUMIHAJIBHOTO
OOBHHYBaYEHHS. .. ).

A. IlpuiiHATHICTH

44. VYpsa [OBOAMB, W10 3aBHUK HE MOXE CTBEP/DKYBaTH, YW € BiH NOTEPHIUIMM BiX
CTBEP/KYBAaHUX TOPYIIEHb, OCKUIBKH PIIICHHS MPO HOTO EKCTPAAMIII0 YXBAJICHO HE Oyno. Ypsg
TaKOXK 3a3HAYMB, 1110 PILICHHS MPO EKCTPAAUILII0 HE IpUMaTUMeTbesl 10TH, 10K Cyl He yXBaJHUTh



HACTYIIHE PIlIEHHs] CTOCOBHO 3aCTOCYBaHHS THMYAacCOBUX 3aXOAiB a0o0 pillleHHsS IIOIO0 CYTi CKapru
3asBHUKA.

45. 3asBHUK CTBEp/PKyBaB, [0, HE3BAXAIOYM HA BIICYTHICTb OQIIIHHOrO  pilIeHHs
PO €KCTPaJullilo, TpUBaJE TPUMAHHA HOrO IiJ BapTOI0 HEMOXJIMBO IMOSACHUTH HIYMM I1HIIKM,
SK HaMipoM Bugaté Horo a0 PecmyOmiku bimopyce. OTke, HaBiTh 3a BiACYTHOCTI O(]imiiHOTO
pillIeHHs] OpraHiB BIaAM YKpaiHM BiH BCE-TaKM MOYKE BBAXKATHUCS HMOTEPIUIMM BiJ CTBEPIKYBAaHHX
MOPYIICHb.

46. Cyn 3a3Havae, 110 3asBHHKA Oys0o 3arpumaHo B 4epBHI 2007 poKy Ha MiJACTaBi OTOJIOMICHHS
fioro y MmixkaapogHuii po3myk. 3rogom ['enepanbHa npokyparypa Pecrnybmiku binopych 3BepHynacs
13 3aIIUTOM IIPO BUJAuy 3asiBHUKA. TpUMaHHS HOro mij BapTOrO A0 eKCTpaauiii OyJl0 CaHKIIOHOBaHE
banaknaBcekum cynom 3 ceprnas 2007 poky 0e3 BH3HAYE€HHS CTPOKY TAaKOTO TPUMAaHHSA Ta 3a
00CTaBMH, KOJM HAI[IOHAIbHUI 3aKOH He mnependayae BCTAHOBIEHHS OyAb-SKOIO CTpPOKY. 3a
BIZICYTHOCTI Oy/b-SIKOTO 1HIIOTO pIIIEHHS HAI[lOHAJIBHUX OpPraHiB MpPO MPOAOBKEHHS TPUMAaHHS
3asBHUKA II1Jl BapTOIO, K€ TPUBAE JIOCI Ta TPUBAIICTh SKOI'O Ha LIl MOMEHT CTaHOBUTbH JIBA POKU
1 Maibxe ’saTh MicsaniB, Cya BBaXae, 110 TPUMAHHS 3asBHUKA il BAPTOIO JOCI 3IIMCHIOETHCS «J10
eKCTpaJIMIIii», HABITh HE3BAXKAIOUYM HA TE, IO PIIICHHS PO EKCTPaauIlito mpuiiHATo He Oyno. Cyn
XOTiB OW 3ayBa)KHTH, 110 BKa3aHUI HUM BiInoBigHO 10 mpaBwia 39 Permamenty Cyny TuM4acoBuid
3ax1J] CTOCYBaBCsI €KCTpaMLlii 3asiBHUKA, a HE TpUMaHH: Horo nig Baproro. Ha nymxy Cyny, 3asBHUK
noci nepeOyBae i 3arpo30k0 eKCTPaIUIIii 1 He BTPAaTUB CTAaTyCy HOTEPILIOTO.

47. Cyn BBaXkae, L0 CKapry 3asiBHUKA HE € SIBHO HEOOIPYHTOBAHUMH Yy PO3YMIHHI ITYHKTY 3
crarti 35 KonBeHnuii. BiH Takox 3a3Hayae, 10 BOHH HE € HENPUUHATHUMHU 3 OyIb-SKUX 1HIIUX
niactaB. OTke, BOHU MalOTh OyTH BU3HAHI IPUHHATHUMU.

B. Cytb
1. losoou cmopin
a) Ypsa

48. Ypsa noBoauB, 110 3acTtocyBaHHs mpaBwia 39 Permamenty Cyny 3aBaguio ['TIY yxBanuTtu
Oy/b-SIKE PIIIEHHS MO0 SKCTPATUIIl 3asBHUKA 1, BIMOBIIHO, OI[IHUTH TOTEHIIINHI PU3UKH, HA SKi
3asIBHUK MOke Hapasutucs y PecryOmini binopycs y pasi Bumadi. OTxe, 3a BIICYTHOCT1 Oy/Ib-SKOTO
pimenast Cyn He MOXe BHU3HAYMTH, YM MAJIO MICIEe TMOPYIICHHS IpaB 3asBHUKA, OCKUIbKH Jii
JIep’)KaBHUX OPTaHiB JOCI MM «IATOTOBYMI» XapaKTep 1 He CBIIUMIM NPO «OQIIiiHY» MO3UIII0
JIepKaBH.

49. Ypsin TakoXK HAroJIolIyBaB, 1o ['enepanbamii mpoxypop Pecmyoniku binopyck HagaB gocrartHi
rapanTii HeAOMYIIEHHS 3aCTOCYBaHHS JI0 3asBHUKA MOBOHKEHHS, 1110 CYIIEPEYUTh BUMOTAMU CTaTel
2 13 KonBeHuii, Ta HECNpaBeIIMBOIO pO3MISALY KpPUMIHAIBHOI CHpaBU. Ypsi 3asBUB,
10 TBEPPKEHHS 3asBHUKA PO MOXKIIHBICTH JKOPCTOKOTO 3 HUM TIOBOIKCHHS O€3ITiICTaBHI, OCKUIbKA
Horo Oys0 OTOJIOLIEHO B PO3IIYK Y 3B’SI3KY 3 MOPYIICHOIO II0/I0 HHOTO KPUMIHAILHOIO CIIPaBoIo, a
HE 'y 3B’A3KYy 3 HOro y4acTio B ONO3HMLINWHIN IisTBHOCTI 1, 30KpeMa, MPHYETHICTIO 10 CTBOPEHHS
MOJIOADKHOT ~ OpraHizaulili  4M pOK-TpyNH. YpAI  TakoK  3ayBaKMB, 10 HEMAaE  JIOKa3iB
HA MIATBEP/UKEHHS CIIB 3asABHUKA TPO T, IO Taka JiSUTBHICTh 3a00pOHEHA UM BBAXKAETHCS
OTIO3ULIHHOIO.

50. Hacamkinenp, Ypsii CTBEpIUKYBaB, IO Xxo4ya B MUHYJIOMY Cya He BHKIIIOYaB MOMKJIMBOCTI
NOpYyLIEHHS TNHUTaHHA 3a crarTero 6 KoHBeHLII Yy 3B’S3Ky 3 PIIICHHSM MPO €KCTPAIUIIIO,
y BUHATKOBUX BHIIAQJKaX, HAaNpPUKIAJA, KOIM ODKEHEUb YK€ Hapa3uBcsi a0o pHU3UKye Hapa3uTHCA
Ha SIBHE He3a0e3IeueHHs CIIPaBeIIMBOrO CYIOBOTO pPO3INISAY HOro CIpaBH B 3alMUTYIOUiM KpaiHi,
dakTi wi€l cnpaBM HE CBiAYaTh NpPO ICHYBaHHA TAaKOr0 pHU3UKY. 30KpeMa, HEMae IIiJICTaB
JUISl CYMHIBY B OOTPYHTOBAHOCTI Ta 3aKOHHOCTI pimeHHs1 BepxosHoro Cyny PecnyOmiku bimopyck
Bi7 18 TpaBHsa 2002 poky, a TBEpHKEHHS 3asBHUKA ITPO PU3HMK HECIIPABEJIUBOTO CYJOBOTO PO3IIISAY



MOSICHIOIOTHCSI HOTO HEeOaKaHHSIM BiJIOBIATH MEpe]] CyIOM. YPSA TaKOXK IMOCIAaBCsS Ha MOJIOKECHHS
KpuminanpHo-TIporiecyansHoro konmekcy PecnyOmiku bBimopychk mpo mpe3yMriito HEBUHYBATOCTI
Ta 3a3HAYMB, IO LI€ MOJOKEHHS € JOCTAaTHHOIO TapaHTI€l0 IMPOTH HECIPABEUIMBOTO CYAOBOTO
pO3MIAAY B KpUMiHAIBHIN CIIpaBi 3asiBHUKA.

b) 3asBHUK

51. 3asBHUK BBaXkaB, IO 3acTocyBaHHs mpaBwia 39 Permamenty Cymy He 3aBakae YpsIoBi
OPUAHATH PIIIEHHS B MEXaX CBO€l IOPUCAMKIII, aje Ma€e Ha METi NMPUIHMHUTH BUKOHAHHS TaKUX
pilieHb. 3asBHUK TaKOK IOCWJIABCSA Ha 3rajlaHe BMIE pilleHHs y cupasl «Conoamenko npomu
Vkpainuy (Soldatenko v. Ukraine) i ctBepmxyBaB, 1o [enepanbHa mnpokyparypa PecnyOmiku
binopych He yrnoBHOBa)K€Ha JaBaTH rapaHTii y HOPSAKY AMIUIOMAaTHYHUX 3HOCHH; OULIbIIE TOTO —
VYpsan Ykpainu He MOXKe MEepeBIpUTH JOTPUMAHHS TaKuX Tapantid Ypsmom PecryOniku Binopyce.
3okpema, ['enepanpHuii mpokypop Pecnybmiiku bimopych He MOXKe TOCTaTHBOIO MIpOIO TapaHTyBaTH
HE3aCTOCYBaHHS CMEPTHOI Kapu Yy CHpaBi 3asBHUKA, OCKUIBKM TUIBKM Cy[ BH3HA4a€e Mipy
IIOKapaHHs, a IPOKYpop, KU € CTOPOHOIO Y CIIpaBi, HE MOXKE BIUIMHYTH HA HHOTO.

52. Kpim Ttoro, Pecmybmika bimopyck He cmiBmpaioBaia 3 MDKHAPOAHUMHU OpTaHi3aIisaiMu
pPI3HMX PIBHIB, HE IOlaBajla PETYJIApHI JOMOBiAI  BiAmoBiAHO 10 MixnaponHoro Ilakry
PO rPOMAaSHCHKI 1 momitiuHi npaBa Ta Konsenuii OOH mpotu karyBaHb Ta iHIIMX >KOPCTOKHUX,
HENIOJCHKUX a00 TakuX, IO IPUHUXKYIOTh TiAHICTb, BH[IB IOBOKEHHS 1 IOKapaHHS, a TaKoX
irHopyBana pexomenpaanii BianmoBigHux komitetiB OOH. Kpim Toro, y 2005-2007 pokax opraHu
Binaau PecnyOmiku bimopyck HEOAHOPA30BO BIAMOBISUIA Y B’i3/1 10 KpaiHU HH3Il NPEICTaBHUKIB
BIJIMOBITHUX MDKHAPOAHUX OpraHizauii i, 30kpema, JlomosizaueBi Komitery 3 IOpHINYHUAX TUTAHb
tanpaB JonuHu Ilapiaamentchkoi acam6nei Pagu €Bponum Ta CreniasibHOMY JIOIIOBijaueBi
OOH. 3asBHUMK Tako)X HaroJIOIIyBaB, IO iH(OpMaIis, HajaHa opraHaMu Biaau binopyci, € qyxe
HEHaJ1HOIO 1 0 Ypsia YKpaiHu MOBHHEH OyB NPOAEMOHCTPYBAaTH HAsBHICTb Yy HBOTO OCOOIMBHUX
3ac00iB, 3a JOMOMOTOI0 SKMX BiH MaB HaMmip OTpUMATH HaAIWHYy iH(OPMAIIO PO MPAKTUYHE
JOTPUMaHHs HaJaHUX FapaHTiM.

53. 3asBHUK BBaXaB, II0 B pa3i eKCTPaAWIii BiH HAPa3UThCS HA PEAbHUI PU3HK KOPCTOKOTO
IIOBOJDKEHHS 1 KaTyBaHHS, 3 JONIOMOIOI0 SKHMX BiJ HbOTO JOMaraTUMyThCsl 313HaHHS. 30Kpema,
3asBHUK CTBEPKYBaB, 110 B 2001 poti BiH y)Ke 3a3HaB )KOPCTOKOTO MOBODKEHHS 3 OOKY MUTIIT mix
4ac JIOCYJIOBOIO pPO3CIiAyBaHHA HOro KpuMmiHaabHOi crnpaBu. Jlo TOro > MiKHapOJHI OpraHu
3i10panu CyTTeBi J0OKa3u icHyBaHHS B bimopyci mommupeHoi MpakTHKU KaTyBaHHS Ta KOPCTOKOTO
IIOBOJKEHHS, 1110 3aCTOCOBYBAJIUCS 3 METOK OTPUMAHHS BU3HABAJIBHUX MOKa3aHb a00 3aJsKyBaHHS
HOJITUYHHUX OMOHEHTIB Ta aKTUBICTIB.

2. Oyinka Cyoy
a) BinnoBinHi npuHumMnm

54. Tlepenycim Cyn 3ayBaxkye, IO, 3TiIHO 13 3araJIbHONPUMHATAMUA HOPMaMH MiKHAPOIHOTO
npaBa Ta 3a YMOBH JIOTPUMaHHs 3000B’s3aHb 32 MDKHApOIHUMH JIOTOBOPAMH, BKIIFOYHO
3 KonBeHuiero, JloroBipHi JepaBM MaloOTh NPaBO PEryalOBaTH MUTAHHSA B i3y, MPOXKHBAHHS
Ta BUCIIAHHS 1HO3eMIIiB. AJjie B momepenHix crpaBax CyJ HE BUKIIOUAB MOXKIUBOCTI MOPYIICHHS
NUTaHHS TIPO BianoBiganbHicTh [loroBipHoi nepxasu 3a crartero 2 Konenmii abo crarrero 1
[Iporokony Ne 6 no KonBeHiii y pa3i memoprariii iHO3eMIIsd 10 KpaiHH, B SKid ICHYE CEepHO3HUN
PU3UK CTpaTH BHACIIIOK 3aCYIKEHHS 10 CMEPTHOI Kapu YM 3a IHIIMX OOCTaBHH (IUB. PIIICHHS
y cupaBi «Copine npomu Cnonyuenozco Koponiscmesay (Soering v. the United Kingdom) Bin 7 nuarmast
1989 poky, Series A, Ne 161). Cyn Takox 3a3Havae, 10 MOBUHEH ICHYBATH «Maike HEMHHYYHIDY
PH3HK 1M030aBICHHS 0COOU JKUTTA, MO0 il BUCIAHHS BBKAIOCS «yMUCHHM T030aBICHHSIM XKHUTTS



Ha nopymieHHs: ctarti 2 KoHBeHmii (IMB. yXBady IIOJ0 NPUWHSATHOCTI y cripasi «/[yeo3 mpomu
I'peyiiy (Dougoz v. Greece), 3asBa Ne 40907/98, Bix 8 mrotoro 2000 poky).

55. Y cnpasi «Ooocanan npomu Typeuuunuy» (Ocalan v. Turkey); [BII], 3asBa Ne 46221/99,
ECHR 2005-1V) Benuka nanara Cynay 3a3Haumiia, 1Mo TEPUTOPis, Ky 3aiMarOTh JePKaBu — WICHH
Panun €Bpomm, crana 30HOI, BUIBHOIO BiJ CMEPTHOI KapH, 1 MO)KHA CTBEpKYBATH, IO CMEPTHA
Kapa y MHDHHW 4Yac — SIKIIO BpaxOBYBaTH, 30Kpema, ToW (hakt, mo Bci JloroBipHi aepikaBu
nignucanu [Iporokon Ne 6 no KoHBeHIii 1 maiike Bei paTH(iKyBaId HOro,— Ma€ pPO3MISAATUCS
SIK HEPUWHATHE TTOKAPaHHs, SIKe HaJalll BKe He MOXe JJO3BOJIATUCS cTaTTeto 2 KoHBeHIIil (IuB. TaMm
camo, 1. 163, mo6 o3nailomMuTHCs 3 mo3uuiero Pagu €Bpomu mOA0 CMEPTHOI KapH, PpilICHHS
y crpaBi «QOooicanan npomu Typeuuunuy (Ocalan
v. Turkey), nm. 58 1 59). Brim Cyn yTpumaBcst BiJl OyIb-sIKOTO YiTKOTO BHCHOBKY IIOZ0 MOXKIIUBOCTI
BBakaTtH cTaTTi0 2 KOHBEHINI BKe 3MIHEHOI — TaKOK, IIO0 3a00pOHSE CMEPTHY Kapy 3a BCIiX
oOCTaBHH (IUB. TaM camo, 1. 165), aje nildIIOB BUCHOBKY, 1[0 HABITh SKIIO CTATTIO 2 TIAYMadUTH
K TaKy, III0 I0C1 J03BOJISIE CMEPTHY Kapy, 3aCTOCYBaHHS CMEPTHOI KapH IICIs HECIPaBEUINBOTO
CYIOBOTO pO3MIsALy cynepeuntuMe KOHBEHINT, OCKUIBKM CBaBUIbHE T030aBICHHS JKHUTTS
3a0opoHeHe (auB. pimeHHs y cripaBi «Omkanan nporu Typeuaunnu» [BII], 3asBa Ne 46221/99,
n. 166, ECHR 2005-IV). Cyn Takox BHM3HAaB, IO 3aCy/PKEHHSI 0COOM 10 CMEpPTHOI Kapu TMicis
HECTPABEJIMBOTO CYIOBOTO PO3MISAAY MOXE 3aBlaBaTH i, SKIIO ICHYE peallbHa MOMJIHUBICTh
BUKOHAHHS TAaKOTO BUPOKY, 3HAYHHMX CTPAXKIaHb 1 MOPOHKYBAaTH BIMYYTTS CTpaxy, a OTXKeE, TakKe
MOBOJIKEHHS Tianazaae mia aito crarti 3 KonBeHii (auB. Tam camo, mir. 168—169).

56. Takum uumHOM, sKImO JloroBipHa Jep)kaBa JAENOPTYE 1HO3EMIIS, SKHHA YK€ Hapa3zuBCs
a0o0 pU3MKye Hapa3WTHUCS B 3alMTYIOUiil KpaiHi Ha sIBHE He3a0e3IMeUeHHsI CIPABEUIMBOTO CYIOBOTO
PO3IIsiY MOTO CHpaBH, 3a pe3ylbTaTaMH SKOTO HOro 3acyauian abo MOXYTh 3aCYAMTH 10 CMEPTHOL
Kapu, MOXKE€ TOCTaTH TUTaHHsA 3a ctarTsamMu 2 13 KonBeHuii (muB. pimeHHs y crpaBi «badep
i Kanbop npomu lllseyiiy (Bader and Kanbor v. Sweden), 3asBa Ne 13284/04, n. 42, ECHR 2005-
XI).

57. Kpim Toro, Bucinanus ocodu JJoroBipHoro nepxaBoro KoHBeHIIiT MOKe MOCITYKUTH ITiCTaBOIO
JUTSI IOPYIIEHHST TUTaHHs 3a ctarTero 3 KoHBeHINi, a oTke, 1 po BiAMOBITANIBHICTD I€l Jep:KaBH
3a KoHBeHIII€I0, SIKIIO JIOBEACHO HAsBHICTh CYTTEBMX IIiJICTaB BBAaXKAaTH, IO B pa3l BUAadi
3alATYIOYId KpaiHi Takiii 0co0i HacmpaBl 3arpokKye TIOBOKEHHs, 3a00pOHEHE cTarrero 3
KonBeHnitii. 3a Takux oOctaBuH 3i crarTi 3 KoHBeHIii BUrumBae 000B’sI30K HE BHIABaTH 110 0CO0yY
Takiil aepxasi (OWB., cepell HIIMX JpKepen, pimeHHs y cnpaBi «Caadi npomu Imaniiy (Saadi v.
Italy), [BII], Ne 37201/06, mm. 124—125, ECHR 2008-...). BcTaHoBieHHs Takoi BiIMOBIiIATBHOCTI
HEMUHYYE TOTpeOye OIIHKH CHUTYaIlll Yy 3aluTyrouiid KpaiHi 3 morsimy BuMor crarti 3 Konsenrii.
OpHak MUTaHHS HE TIOJISITAE B OIIHIN a00 BCTAHOBJICHHI BiAMOBIaTFHOCTI 3aIIUTYOYO01 KpaTHH 3T1IHO
i3 3araJJbHUIM  MDKHapOJAHMM  TpaBoM, KOHBEHII€I0  YM SKMMOCh  IHIIMM  JIOTOBOPOM.
BingmoBimanpHICTh, sSKa BHIDIMBAE a00 Moke BHIDIMBATH 3 KOHBEHINI,— 1€ BIAMOBITAIBHICTD
3anuTyBaHoi JoroBipHO1 JepaBH, sika JIEMOpTye abo, sIK I1e Ma€e MICIe B Il CIpaBi, BUAAE 0COOY
3a 7ii, BUYNHCHHS SIKUX CTa€e OE3MOCEPEIHBOI0 MPUYMHOI0 TOTO, M0 0C00a HApa)KAEThCS HA PU3UK
3a3HaTH 3a0OPOHEHOTO HEIIOICHKOTO TOBOKCHHS (MWB. pimeHHs y cupaBax «Copine npomu
Cnonyuenoeo Koponiscmea» (Soering v. the United Kingdom) Bin 7 mumas 1989 poky, mm. 89-91,
Series A, Ne 161, 1 «I apabaes npomu Pociiy (Garabayev v. Russia), 3assBa Ne 38411/02, . 73, Big 7
yepBHs 2007 poky, ECHR 2007-VII (BuTArn)).

58. 3’scoByroun, 4u OyJi0 JOBEICHO ICHYBaHHs Y BUMAJKy BHIadi a0o BHCIAHHS 3asBHUKA
peaNIbHOTO PU3HWKY, IO BiH 3a3HA€ MOBOPKEHHs, 3a0opoHeHOoro crarrero 3 Kompenmii, Cyn mae
MIPOAHAJ3yBaTH 1€ MUTAHHS y CBITJII BCiX HAJaHUX MOMY MarepialiB i, KO HEOOXiIHO, y CBITII
MarepianiB, OTpUMAHUX HHUM proprio motu. Y Takux chpaBax, 5K s, Cyn Mae po3mIsHyTH
nependadyBaHi HACIAKA BHUAa4l 3asBHUKA JI0 3alMMTYIOYOi KpaiHW, Oepydyd 110 yBarw 3arajbHy
CUTYAIlIIO B IIiii KpaiHi Ta 0COOMCTI OOCTaBUHM 3asBHHKA (IMB. PINICHHA Y CIpaBi «Binveapadoica
ma inwi npomu Cnonyuenozo Koponiscmeay (Vilvarajah and Others v. the United Kingdom) Bin 30
#oBTHSL 1991 poky, Series A, Ne 215, m. 108, in fine). l1lo cTocyeTbes OIIHKM 3arajibHOI CHUTYaIlli



B KOHKpeTHI Kpaini, To Cyn, S$K mIpaBWiO, HaJaBaB 3HAYeHHA iH(oOpMarllii, sKa MICTUTbCA
B OCTaHHIX JOTOBI/IAX TAKMX HE3AJICKHHUX MIKHAPOTHUX MPAaBO3aXHUCHHUX acoOIlialliid, K «Amnesty
International», abo siKy Oy/0 OTpHMaHO 3 YpsSJOBUX JDKEpEll, BKIIOUarou Jlep)kaBHUM 1enapTaMeHT
CHIA (muB., HanpuKIad, pillieHHs y cupaBax « Yaean npomu Cnonyuenoeo Koponiecmea» (Chahal
v. the United Kingdom) Bin 15 nmuctonaga 1996 poxy, . 99—-100, Reports 1996-V, «Mycaim npomu
Typeuuunuy (Muslim v. Turkey), 3asaBa Ne 53566/99, n1. 67, Bin 26 kBitHa 2005 poky, i « Caio npomu
Hioepnanois» (Said v. the Netherlands), 3asiBa Ne 2345/02, n. 54, Big 5 nmumas 2005 poxy, yxBanmy
I0JI0 MPUUHATHOCTI Y cripaBl «Anb-Moaso npomu Himewuunuy (Al-Moayad v. Germany), 3asBa
Ne 35865/03, nm. 65-66, Bix 20 motoro 2007 poky, a TakoXK 3rajaHe BUIIE PILICHHS Y CHpaBi
«Caaoi npomu Imanii» (Saadi v. Italy) [BII], . 143-146).

59. Kpim TOTO, HaBiTh SIKIIO B MOPSAAKY AUIJIOMAaTHUYHUX 3HOCHUH Oyno HajgaHo rapanTtii, Cyn
HE 3BUIBHSETHCSA BiJl 000B’S3KY IEPEBIPUTH, UM 3a0€3IME€UYIOTh TaKi 3aleBHEHHsS Ha MPaKTHIII
JOCTaTHI TapaHTii TOro, IO 3asBHUK OyAe 3aXWIICHUH BiJ pU3UKY 3a3HATH TIOBOKCHHS,
3abopoHeHoro KoHBeHIliero (IuB. 3rajaHi BHINE pilIeHHS Yy cripaBi « Yaean npomu Crnonyuenoco
Koponiscmeay (Chahal v. the United Kingdom), n. 105, Ta y cupasi «Caadi npomu Imaniiy (Saadi
v. Italy) [BII], n. 148).

b) 3acTocyBanHs 3a3HaYeHUX BHIIe IPUHIUIIB Yy Wil cipaBi

60. 3 omsny Ha HaBeieHl Bulle BUCHOBKM, Cya IOBTOPIOE, 110, BPAaxXOBYIOUM PIIIEHHS
YKpaiHCBKOTO CyAy HpO TPUMAaHHS 3asBHHUKA ITiJ] BAPTOIO 10 €KCTPAIUIii, TpUBaiIe TPUMAHHS HOTO
1] BAPTOIO Ta BIAMOBH 3BUIBHUTH MOTO 3-ITJI BapTH, a TAKOX BIJACYTHICTh O(MIIIHHOTO pillIEHHS
Ipo BiZIMOBY BHJATH 3asBHUKA, JOCI MOXKHA BBAXKAaTH, 110 HOMY 3arpOXKy€ €KCTPAIHIs Y 3B S3KY
3 KpUMIHAJIBHOIO CIPaBOI0, IOPYLIEHO MPOTH HbOTO B bisopyci.

61. Cyn 3a3nauae, mo B 2001 poui 3assBHMKOBI Oyn0 mpen siBIIEHO OOBHHYBa4deHHs y BOMBCTBI
Ta po300i, aje Horo OylIO BUIPABAAHO CYIOM JABOX IHCTaHIM. MEHI HDK Yepe3 YOTHPH MICSII
notomy Ilpesunisi BepxoBnoro Cyny PecmyOmiku bimopych ckacyBanma Il pillieHHS B HOPSIKY
BUKJIFOUHOT'O ITPOBA/DKEHHS 1 CIIpaBy OyJlo MOBEPHYTO Ha HOBUH po3mis. He omiHioroun Hanepes cyTh
cKapru 3asiBHHKa 3a ctarreto 6 Konsentii, Cyn 3a3Hauae, 1110 y HU3II CIIpaB MOAIOHY MPOLEAYPY BXKe
OyJ10 BU3HAHO HECYMICHOIO 3 FapaHTisIMU CIIPABEIIMBOTO CYIOBOIO PO3MIALY (CTOCOBHO MPOBAIXKEHHS
B IMBUILHUX CIIpaBax [¥B., HANpUKIal, PIIMICHHS Y cnpaBi «bpymapecky npomu Pymyniiy
(Brumarescu v. Romania), [BI1], 3asBa Ne 28342/95, ECHR 1999-VII). Huni TpuBae HOBUil po3riis
KPUMIiHAJIBHOI CHpaBH 3asBHHUKA, 1 MOXKJIMBUM IIOKapaHHSIM 3a OAMH 13 3JI0YMHIB, Y SKUX HOTO
00OBHHYBau€HO, € CMEpPTHA Kapa.

62. Cyn He MOXe pOOUTH MPHUITYIICHHS LIOA0 MOXIIMBUX PE3yIbTaTiB PO3MISTY KPUMiHAIBHOT
cnpaBu 3asBHUKA. OJHAK caMa JIMIIE MOMKJIMBICTh 3aCTOCYBaHHS CMEPTHOI Kapu Ta MOXKJIMBICTb
HECTPABEIJIMBOTO CYIOBOTO PO3IVISAY, BPAXOBYIOUM CKACyBaHHS OCTAaTOYHOIO DILLICHHSA Y CHpaBi
3asBHUKA, Aat0Th Cydy MiJICTaBM JUIsl BUCHOBKY, 1110 TaKa CUTYallisl IOPOJPKYE Y 3asBHUKA HECIIOKIN
1 IymeBHi CTpakJaHHA, JOCTaTHI JJIs TOTro, o0 mianagary mif aito crarti 3 KonBenrii.

63. Cyx Takox 3a3Havae, 1110, HE3Ba)XKAaIOUX Ha rapaHTii, HaJlaHi Aep)KaBHUMM opraHamu binopyci,
JIOTIOBI/II IO/I0 CTaHy JOTPUMAaHHS NpaB JIOAUHU CBiTYaTh MPO CEepio3HI MpoOieMH B MIKHAPOIHIH
CHiBIIpaIll JepaBHUX opraHiB bimopyci y cdepi mpaB JIFOquHU Ta, 30KpeMa, MO0 CKaCyBaHHS
CMEpTHOI KapH, 1 o Ypsa YKpaiHH HE YyTOYHUB, SIKUM YMHOM, 3 OISy HA IIi MPOOJeMH, BiH Mae
HaMip CIIIKyBaTH 3a BUKOHAHHSM HaJlaHUX FapaHTiM.

64. Cyn TakoX 3a3Hayae, 110 B JOMOBIAAX MDKHApPOTHHX 1 HEYpSIOBHX OpraHizaiiil imeTbcs
PO MOPYIIEHHs NpaB JIOAUHU B bijopyci i, 30kpeMa, Ipo XKOPCTOKE IOBOIKEHHS Ta KaTyBaHHS.
Xoua MOCWJIAHHS HA 3arajibHy CHTYAIllI0 LIO0 CTaHy JOTPUMAHHS IpaB JIIOAWHU B MEBHIM KpaiHi
HE MOXKE came I10 co0l CIIyTyBaTH IiJICTABOKO JIJISl BIIMOBHM B €KCTPAAMINii, y Iiil ClpaBi iCHYIOTH
JIOKa3H, SIKI MIITBEPIKYIOTbCS BUCHOBKAMHU OUIOPYCHKMX CYHIB, TPO T€, IO 3asBHUK YK€ 3a3HaB
JKOPCTOKOTO TIOBOJDKCHHsSI 3 OOKy JepskaBHMX opraHiB Pecrny6miku bitopyck. VYpsn He 10BiB,
110 CTOCOBHO 3asiBHHKA Ll CUTYaIlisl 3MIHWIACS HACTUIBKH, IO 1€ J]a€ 3MOTY BHUKIIIOUHTH OYyIb-SIKY



HMOBIPHICTB KOPCTOKOTO MOBO/UKEHHs B MailOyTHboMy. OTxe, Cya HEe MOXXe TOTOJUTHUCS 3 YPsIoM
y TOMY, IO 3alieBHCHHS, HaJaHi B I CIpaBi, MOXYTb OyTH JOCTaTHHOIO TapaHTIEID IPOTH
CEpHO3HOTO PHU3UKY >KOPCTOKOTO IMOBODKEHHS B pa3li €KCTpaaMuii 3asBHUKA (AMB. 3rajlaHe BUILE
pimenns y cnpasi « Conoamernko npomu Yxpainuy (Soldatenko v. Ukraine), . 73-74).

65. Omxe, ypa3i Bumaui 3asBHuKa B PecnyOmiky binmopycs Oyno O mopymeHHst crarti 3
Kouseniii.

66. Cyn BBaxkae, 110 3a 0OCTAaBMH IIi€i CIpaBM HEMae IMOTPEOM OKPEMO PO3IISAATH CKapru
3asBHHUKa 3a cTarTsaMu 2 1 6 KouseHiii.

II. CTBEP/DKYBAHE I[TOPYIIEHHA CTATEH 5 113 KOHBEHLIIT
YV 3B’S13KY 3 TPUMAHHSIM 3AIBHUKA II1J] BAPTOIO /IO EKCTPA JULIIT

67. 3asiBHUK CKap>KWBCS, 1[0 HOTO 3aTpUMaHHS Ta TPUMAHHS IiJ BapTOl0 B YKpaiHi cynepedyarb
rapanTisiMm crtatTi 5 KOHBEHINi, OCKUIBKM KpHUMIiHaJbHE TiepeciiayBaHHs #oro B PecmyOmimi
binopyck € HezakoHHUM. [[o TOrO K, TpUMaHHS HOTO TMiJ BapTol B YKpaiHi He mepembaucHe
JKOJIHUM 3aKOHOM, 1 BIH HE MOK€ OCKapKMTU Takuil 3axij]. 3asBHUK TAKOXK CKapXHBCS 3a CTATTEIO
13 KonBeH11ii Ipo BiICYTHICTH y IbOMY 3B’sI3Ky €(DeKTUBHUX 3aCO01B IOPUIUYHOTO 3aXUCTY.

68. Cyn BBakae, LIO LI CKAprud HAJEXHUTh PO3MNIAJATH B KOHTEKCTI HMIANYHKTY «f» myHkry 1
Ta MyHKTIB 4 1 5 crarTi 5 KoHBeHii, y BIAMOBIAHUX MMOMOXKEHHAX SKHX 3a3HAYCHO!

«1. KoxeH mMae mipaBo Ha CBOOOIY Ta 0COOMCTY HENOTOpKaHHICTh. Hikoro He Moxke OyTH 1M030aBlICHO CBOOOH,
KpiM TaKHMX BHITAJKIB 1 BIAMOBIIHO 0 IPOLUEAYPH, BCTAHOBICHOI 3aKOHOM:

f) 3akoHHMIA apemT abo 3aTpUMaHHS 0COOM 3 METOO 3armo0iraHHs 11 HETO3BOJICHOMY B’311y B KpaiHy 4u 0colw,
IIOZI0 SKO1 TTPOBAANTRCS MPOIeIypa IenopTalii ado eKCTpaIuiIii.

4. Koxen, xoro ro30aBieHO CBOOOIAM BHACIIIOK apemry abo TpHMaHHS IIil BapTOI0, Mae€ IPaBO iHILIIOBAaTH
NPOBA/DKEHHS, B XONI SIKOro cya 0Oe3 3BOJIIKAHHS BCTAHOBIIIOE 3aKOHHICTh 3aTpUMaHHS 1 NpUMae pilIeHHS
PO 3BUILHEHHSI, SIKIIO 3aTPUMaHHS € HE3aKOHHHM.

5. KoxxeH, XTO € IOTepHiiM BiJ apemTy abo 3aTpUMaHHs, 34iHICHEHOTO BCyTeped MOJIOKEHHSIM ITi€l CTaTTi, Mae
3a0e31eUeHEe MPAaBOBOIO CAHKINE0 MIPABO Ha BIAIIKOMTYBAHHS.

A. IlpuiiHATHICTH

69. VY cBoix 3ayBaxkeHHsAX Bim 7 nmctomaga 2008 poky VYpsa CTBEpIKyBaB, IO 3asSBHUK
HE BHYEpIaB €(PEeKTUBHUX HAIIOHAJIBHUX 3aCO0IB IOPUAWYHOTO 3aXHCTY, OCKIJIBKM HE OCKAP)KUB
y Cyllax BHUIIOTO PiBHS PIIICHHS TPO TPUMaHHs Horo mija BapTor. KpiMm Toro, 3asBHHMK HIKOJIH
HE M0JIaBaB KJIOTIOTAHHS IPO MEepenisy MiJCTaB TPUMaHHA HOro MiJ BapTO. Ypsii CTBEPIKYBaB,
110 SKOM HaIllOHAJIbHI CyAW BHU3HAJM, L0 TPUMAHHS 3asBHUKA I/ BapTOIO € HE3aKOHHUM alo 10
HijIcTaB JUIsl 3aCTOCYBaHHS TaKOTO 3aXOAY BXKe HE iCHY€, BOHH O BUHECIIU PIIICHHS MPO 3BUILHEHHS
Woro 3-mix Baptu. Ha miaTBepmkeHHS CBOiX 3asB Ypsii HajaB Komiio pimeHHs KaxoBchbKoro
MICBKpPaOHHOTO Cyay XepcoHcbkoi oOmacti Bim S TpaBHs 2008 poky, 3rimHo 3 skum C., skuid
TPUMaBCsl IMJI BapTol 10 ekcTpaamiii 10 TypkmeHictany, Oylo 3BUIBHEHO TIiJ MIiAMHCKY
IIPO HEBUI3L.

70. 3asBHUK CTBEP/KYBaB PO BIJACYTHICTh €(HEKTUBHOI MPOIIEAYPH, 33 TIOTIOMOTOIO KO BiH MIr
OCKap KUTH PILICHHS PO TPUMAHHS HOTO ITiJ] BAPTOIO 10 EKCTPAHIII].

71. Cyn 3a3Havae, 110 MICs OTPUMAaHHS 3ayBa)XCHb YPSy HAI[IOHAIBHI CyIu ABiYl (IUB. IyHKT
21 BuIe) TOXOAWIN OAHOCTAWHUX BUCHOBKIB MPO MOXJIMBICTH 3BITLHEHHS 3asBHUKA 3-111]1 BapTH,
MOKU BUPIIIYETbCS MHUTAHHA IMIOA0 HOro ekcrpanuuii. OTxe, HE3BaKAIOUM Ha HaJlaHy YpSAIOM
Korito pimenHs, Cyn He € mepekoHaHHM, IO Iei 3acid MokHa BBakaTH edexTuBHUM. Tomy Cyn
BIJIXUJISIE 3aTIEPEUCHHS YPSy.



72. Cyn BBaXkae, IO LI CKaprd HE € BHO HEOOIPYHTOBAHMMH y PO3YMiHHI IyHKTY 3 cTarTi 35
Konsennii. Cyn Takoxk 3a3Hadae€, 10 BOHM HE € HENPUHHATHUMH 3 OyIb-sIKMX IHIIMX Mi/CTaB.
OTxe, BOHM MaloTh OyTH BH3HAHI TPUHHATHUMHU.

B. Cytsb

73. VYpsa mocuiiaBcs Ha Te, IO MUTaHHS eKkcTpamuiii ao PecryOniku Binopycek perymoroTscs
nosiokeHHs MU Kouctutymii  Ykpainu, KonBeH1ii mpo mpaBoBY JOMOMOTY 1 MpaBOBI BiAHOCHHH
y LMBUIbHUX, CIMEHHUX 1 KpUMIHAJIBHUX cIipaBax, mianucaHoi kpainamu CH/L y 1993 poui (mami —
Mincbka kouBeH11is), KpuminanbHo-npouecyansHoro konekcy ta [locranosu [lnenymy BepxoBHoro
Cyny Ykpainu Bix 8 xoBTHs 2004 poky Ne 16 «IIpo mesiki muTaHHS 3aCTOCYBAaHHS 3aKOHOJIABCTBA,
SIKe PETYIIOE TIOPSIOK 1 CTPOKH 3aTpUMaHHS (apermTy) ociO mpu BUPIIIEHH] MUTaHb, OB’ A3aHMX 3 1X
eKcTpaauiieo». BimnoBigHi MoI0KEeHH HUX JOKYMEHTIB € YiTKUMH, 3pO3yMIIMMHU Ta JOCTYITHHUMU
JUIsL 0COOU, TIPO SIKY MIEThCS. YPsi TaKoXK 3a3HavyaB, 110 3T1THO 3 MiHChKOIO KOHBeHIli€ro JloroBipHa
Jep>kaBa Mae BH3HaBaTH O(illiiiHI JOKYMEHTH, BUAaHi iHIIOK0 JloroBipHOIO nepxkaBoto. Tomy Ypsin
VYkpaiHu He MIr CTaBUTH IMiJI CyMHIB OQiliifHI JOKYMEHTH, BUAAaH] BIIMOBIJHUMHU OpraHaMH BJIaJu
Pecniy6niku Binopychk y cripaBi 3asBHUKA. YpsiI JOBOJIUB, 1110, B3SBIIH 3assBHHUKA ITi]] BAPTY, JepKaBHI
opraHu YKpaiHu MissId BiATIOBIIHO JI0 CBOIX MIKHAPOIHUX 3000B’s3aHb 32 MIHCHKOIO KOHBEHITIETO 1
10 TPUMAaHHS HOTO MiJ BapTOIO 3/IHCHIOETHCS 3 METOIO eKcTpanuiii. Kpim Toro, 3a TBEpmKEeHHAM
VYpsny, 3asBHUK MaB MOKIJIMBICTh OCKap>KUTH CBO€ 3aTPUMAaHHS B Cy/i. 3pelITol0 Ypsija 3ayBakuB,
1110, OCKUIBKH 3aTpUMAaHHS Ta TPUMAaHHS 3asBHUKA I1iJ] BAPTOIO € 3aKOHHUMHU, 3asSBHUK HE Ma€ IMpaBa
Ha BIALIKOAYBAHHS IIKOJIH.

74. 3agBHMK TmOCcWJaBCs Ha BUCHOBOK Cyay y3rajaHux BUIIE PIMICHHAX Y CIIpaBax
«Conoamenxo npomu Yxpainuy (Soldatenko v. Ukraine) i «Ceemuopycos npomu Yrpainuy
(Svetlorusov v. Ukraine) Ta mOBIJOMHUB, IO HEOIXHOPA30BO 3BEPTABCS [0 CYIIB 3 KIOMOTAHHSIMH
PO 3BUILHEHHS 3-Ti/ BapTH, aje 0e3yCITiIIHO.

75. Y monepeaHix crpaBax, y SKUX pO3IVISAAINCs TUTAHH, aHAJIOT1UHI MOPYIIEHUM Y Iii crpasi,
Cyn BcTaHoBHMB TOpyIIeHHs NMyHKTIB 1, 4 15 crarri 5 KoHBeHIil (quB. 3rajaHi BHUIIE PIIICHHS
y cripaBax «Conoamenxo npomu Ykpainuy (Soldatenko v. Ukraine), mm. 109-114 1 125-127,
1 «Ceemnopycoe npomu Yxpainuy (Svetlorusov v. Ukraine), mm. 47-49, 57-59 166-70). Takux
BUCHOBKIB Cyz JIMIIOB mepeayciM 3 OnIsAy Ha BICYTHICTh NPAaBOBUX HOPM, siKi O mependayanu
K TPUMaHHS 3asBHUKA IiJ BapTOI0 JI0 eKCTPaAMLii, TaK 1 PEryIsipHUN CYIOBUIl KOHTPOJIb
3aKOHHOCTI Takoro 3armo0ixHoro 3axony. Cya TakoX BU3HAB, 110 3aKOHOJIABCTBO YKpaiHU HE HaJILIsE
3asBHMKA TapaHTOBAaHUM IIPaBOM Ha BIALIKOAYBAaHHS IIKOJM, K IIbOIO BHMAara€ MyHKT 5 cTarTi 5
KoHnBeHitii.

76. PosmisHyBIIM yci HamaHi Homy nokymeHTH, Cy BBaXKae, 1Mo Ypsia HE HaAaB KOTHOTO (HaKTy
a0o0 aprymMeHry, 3JJaTHUX MEPEKOHATH HOTO IIMTH 1HIIOTO BUCHOBKY Y IIii CIIpaBi.

77. OTxe, Oymno mopymieHHs TyHKTIB 1, 4 1 5 ctarti 5 KonBenitii.

III. CTBEPIDKYBAHE TIIOPYIIEHHSA CTATEM 2, 3 il13 KOHBEHIII
VY 3B’A3KY 3 OBCTABUHAMH 3ATPUMAHHA 3ASIBHUKA,
YMOBAMU TPUMAHHA NOT'O ITIJ1 BAPTOIO TA ETAITYBAHHA

78. Ilocunarouncek Ha crarTi 2 13 KoHBeHII1, 3assBHUK CKapKUBCS, IO IMiJl Yac 3aTpUMaHHS BiH
3a3HaB (PI3UYHOTO Ta TICHXOJIOTIYHOTO TUCKY Ta 10 yMOBH TpuMaHHs B CeBactononbcbkomy ITT Ta B
CI30, a TakoX YMOBH MOro eraryBaHHS OyJIM HENTOICHKUMH Ta TAKHUMH, 110 TPUHIKYIOTh T1THICTb.
3asBHUK TaKOoXK CKapKuBca 3a ctarteto 13 KouBeHuii Ha BiACYTHICTh e(eKTHBHHUX 3aco0iB
IOPUINYHOTO 3aXHCTY Y IIbOMY 3B’ SI3KY.

79. 3 omsiny Ha oOctaBuHM wi€i cnpaBu Cyn BBakae 3a HaJEKHE PO3MISAHYTH LI CKapra
3asiBHUKAa B KOHTeKcTi ctared 3 113 KonBeHIlii, OCKUIBKM HeMae prima facie NOKa3iB TOTO,
110 JKUTTA 3asBHUKA IepeOyBajio mij Cepiio3HOI0 3arpo3010.



80. BiamoBigHi 9YaCTUHU UX CTaTel mepea0avaroTh Take:

Crarra 3

«Hikoro He Moxke OyTH MiJIaHO KaTyBaHHIO a00 HEJIOJICBKOMY YH TaKOMY, IO TIPHHUKYE TiAHICTD, TOBOHKEHHIO
a00 ITOKapaHHION.

Crarra 13

«KoxeH, uni mpaBa Ta cBOOOAM, BU3HAHI B il KoHBeHII1, Oy/I0 MOpYIIEHO, Ma€e MpaBo Ha cEKTHBHUI 3aci0
IOPUJIUYHOTO 3aXUCTY B HAIIOHAILHOMY OpraHi, HaBiTh SKIIO TakKe IMOPYIICHHS Oyl0 BYMHCHE Oco0amu,
SIKi 371CHIOBAJIM CBOT OQiIliiiHI TOBHOBAKEHHS.

A. IlpuiiHATHICTH
1. Cmeepoocysane sHcopcmoke n0800MNCEHHs Ni0 4ac 3aMpUMAHHS 3AA6HUKA

81. Cyn moBTOpIOE, IO MPABWJIO BUYEPHAHHS HAIIOHAJBHUX 3aCO0IB IOPUIAUYHOTO 3aXHCTY,
nepenbayeHe myHktoM 1 crarti 35 KonBeHiii, 3000B’s3ye 3asBHUKIB CIOYaTKy BUKOPUCTATH
3acO0M FOPUANYHOTO 3aXUCTY, SKi, SIK MPABWJIO, JOCTYITHI ¥ JOCTaTHI B HAIIOHAJIBHIN MpaBOBIN
cucTeMi, 00 TOMOTTHUCS BIAIIKOAYBaHHS 3a CTBepAXKyBaHl mopyuieHHsa. Cya 3a3Hayae, 110 B LN
CIpaBi HEMae JOKa3iB TOTrO, IO 3asgBHUK KOJHU-HEOyIb TOpPYyIIyBaB TEpeA  BiAMOBITHUMHU
HalllOHAJIbHUMH OpraHaMH HMUTAHHS 3aCTOCYBaHHS CHJIM a00 KOPCTOKOTO MOBOJKEHHS 3 HUM IIiJ{
yac 3aTpuUMaHHs (AMB., mutatis mutandis, yXBajay IIOAO TPHUHHSATHOCTI y CIpaBi «Azice npomu
Yrpainu (Ne 2)» (Aliev v. Ukraine no. 2), 3asBa Ne 33617/02, Bin 14 sxoBtHa 2008 poky). 3okpema,
y 3asiBHMKA Oylla MOXJIMBICTH 3BEPHYTHCS 31 CKapror 0 MpOKypopa — Yy crpaBi «Haymenko
npomu Yxpainuy (Naumenko v. Ukraine) Takuii 3acid IOpUAWYHOTO 3aXUCTy OyllO BHU3HAHO
edexkTuBHUM (IWB. pilICHHS y cripaBi «Haymenxo npomu Yrpainuy (Naumenko v. Ukraine), 3asBa
Ne 42023/98, n. 136, Bix 10 mororo 2004 poxy). ITpoxypop 3000B’s13aHMI PO3IISHYTH CKapry
3asBHUKA Ta MPUHHATH BIANOBiHE pIlIEHHS MO MOpymeHHs a0o BIAMOBY B MOPYIICHHI
KPUMIHAJIbHOI CHpaBu. Y pa3l BiAMOBM B MOPYLICHHI KPUMIHAJIBHOI CIpPaBH 3asBHUK MOXE
OCKapKUTH 11 JI0 CyIy, KW YIIOBHOBAaXXCHHI JOCIITUTH BC1 HEOOX1IHI TOKa3u Ta B pasi MmoTpedu
NPU3HAYUTH NIPOBEACHHS J0IaTKOBOTO PO3CIiAyBaHHS.

82. Orxe, Cyx BU3Hae, 0 BiAMOBIAHO 10 NyHKTY 1 ctarTti 35 KoHBeHIii i ckapru MaroTh OyTH
BiJIXHJICH] Y 3B’SI3Ky 3 HEBUUEPIAHHIM HAlllOHATHHHUX 3aC001B FOPUIUYHOTO 3aXHCTY.

2. Vmosu mpumanns nio éapmoio

83. VYpsan Bu3HAB TOM (pakT, IO 3aBHUK CKAapKMBCS HPOKYPOPOBI Ha HEHAJIEKHI YMOBH
menuyHoro oOcmyroyBanHs B CI30, anme 3ayBaKuB, IO 3assBHHUK HE 3BEPTABCS 10 BiINOBITHUX
HAI[lOHANTLHUX OpraHiB 3 IHIIMMU CcKapramMud (Ha 3arajbHi yMOBHM TPUMaHHS TMiA BapTolo,
He3abe3nevyeHHsT MeanyHuM JIikyBaHHsM B ITT 1 Ha yMOBH eTamyBaHHs). 30KpeMa y 3asiBHHKA Oyra
MOXJIUBICTh 3BEPHYTHCS 3 TAKUMH CKapramu Jo cyniB abo a0 mpokypopa. Kpim Toro, 3asBHHK
HE 3BEpTaBCs 31 CBOIMH CKapramMu JI0 aJMiHICTpallii BiIIOBITHUX YCTAHOB TPUMAHHS i1 BapTOIO.

84. 3asBHUK BBaXXaB, II0 3aKOHOJABCTBO YKpaiHM He nependadae e(eKTUBHHX 3aco0iB
IOPUIMYHOTO 3aXHCTy IIOJO CKAapr Ha YMOBHM TPUMAaHHS IIiJ BapTOIO, HEHAJAaHHS MEIWYHOI
JIOTIOMOTY Ta YMOBM €TaIllyBaHHS 3aTpUMaHMX. 30KpeMa He rependaqyaroThesi 3aco0M IOPHIUYHOTO
3aXUCTY, SKI MOTJTH O 3a0€3MEUNTH 3asBHUKOBI BiJIIKOJYBaHHS Ta 3MIHHTH WOTO CTaHOBHIIE. BiH
TaKoX JOBOJWB, IO aJAMIHICTpallii 3raJaHuX YCTaHOB OyJI0 BiIOMO WpO Horo mpobmeMu 3i
3JI0POB’ IM.

85. Cyn mnoBTOprO€, IIO BIANOBIZHO [0 HOrO YCTaJeHOI MNPAaKTUKU TPaBUJIO BHUYEPIAHHS
HAIIOHAIBHUX 3ac00iB FOPUAMYHOTO 3axXHCTy 3a myHKToM | crarti 35 KonBeHmii mae Ha MeTi
Hajatu JIOroBipHMM JiepKaBaM MOXJIMBICTh 3alOOIrTH CTBEPKYBAaHOMY TMOPYLICHHIO IpaB



a0o0 BUMpaBUTH TaKi MOPYIIEHHS II€ JO TOTO, K BiMNOBiaHI ckapru Oyne momano no Cyny. Ilpore
BHUCPIAHHIO IMIIJIATAIOTh JIMIIE Ti 3aCO0M IOPUIUIHOTO 3aXHCTY, sIKI € €DEKTUBHUMHU. YD, SIKUAN
CTBEp/KY€e PO HEBHUYEpIAHHs, MOBUHEH mepekoHatn Cya y TOMy, IO Ha 4ac MOAiH y chpasi
BIMOBIIHUN 3aci0 FOPUAMYHOTO 3aXHCTy ICHYBaB sIK Y Teopii, TakK 1Ha IpakTuill Ta OyB
e(heKkTUBHUM (IIUB., inter alia, pilieHHs y cripaBax «Bepuiniio npomu @panyiiy (Vernillo v. France)
Bim 20 motoro 1991 poky, m. 27, Series A, Ne 198, i«ania npomu ®@panyiiy (Dalia

v. France) Bin 19 mortoro 1998 poky, m. 38, Reports 1998-I). Skmo mo BUMOTY MIOAO TATAps
JIOBEJICHHSI Oy/lie BHUKOHAHO, 3asBHUK, y CBOIO 4Yepry, MOBHHEH JOBECTH, IO 3a3HAUCHHUH YpsIoM
3aci0 MOPUANYHOTO 3axucTy Oyno (aKTUYHO BHUEPIaHO, ab0 IO BiH, 3 AKUXOCh NPUYHH,
€ HeaJIcKBaTHUM 1 Hee(DEKTUBHUM 33 KOHKPETHHUX OOCTaBUH CIpaBH, a0o0 iICHYIOTh OCOOJHUBI
00CTaBUHH, SIKi BUIPABJAOBYIOTh HEAOTPUMAHHA Ii€i BUMOTH (muB. pimeHHs Big 29 kBitHa 2003
POKyY y cripaBi «/[anvkesuu npomu Yxpainuy (Dankevich v. Ukraine), 3asBa Ne 40679/98, n1. 107).

86. Y miii cmpaBi VYpsa 3amporoHyBaB 3BEPHEHHS [0 CyIy Ta 0 MpPOKypopa B SIKOCTI
e(eKTUBHUX 3acO0iB IOPHIUYHOTO 3aXUCTY Y 3B’S3Ky 3 yMOBAMHM TPUMAaHHS IIiJl BapTOKO Ta
eTaryBaHHsA, 5Ki, K CTBEPIKYBaJIOCh, OyJIM HETIOACHKUMH 1 TAKMMH, IO MPHUHUKYIOTh TiTHICTB.
Cyn 3a3Hauae, 110 BiH YK€ HEOJHOPA30BO BIAXWIAB IMOAIOHI 3amepedeHHs Ypsay, MOCHUJIAIOYKCh,
30KpeMa, Ha CTPYKTYpHHUH XapakTep OCKap)KyBaHUX NHTaHb (IMB. pIIIEHHS Y crpaBi «MenvHuk
npomu Ykpainu» (Melnik v. Ukraine), 3asBa Ne 72286/01, nim. 69—71, Bin 28 6epesns 2006 poky).
Cyn He BOayae OIHUX MiACTaB JJIS TOTO, 00 AIMTH 1HIIOTO BUCHOBKY Y IIiH CIIpaBi.

87. CTOCOBHO HEBHKOPUCTAHOI 3asBHUKOM MOXJIMBOCTI 3BEpHEHHs 31  CKapramu
JI0 aaMiHICTpamii BiMOBIAHUX YCTAaHOB TPUMAaHHS I BapTOIO — IO, 3a TBEPIPKCHHSM Yy,
Moo OyTu epeKTHBHUM 3aco00M opuIu4HOro 3axucty — Cyi 3a3Hadae, M0 CKapru 3asBHUKA
Ha ymoBu TpumanHs B ITT 1CI30, aTako yMOBHM €TamyBaHHS CTOCYIOTbCS MpoOJieM, SIKi BXkKe
MIPOTATOM JIOCHTh TPHUBAJIOr0 4Yacy ICHYIOTh B YKpaiHCBKIH TMEHITEHIlIapHIA cucTemi. 30Kpema,
nounHatoun 32000 poky sSK MDKHApOOHI, TakK 1 HAI[lOHAJbHI TPaBO3axXHCHI oOpraHizamii
HEOIHOPA30BO TIOB1IOMJISUIH, 10 YMOBH TPUMaHHS B CeBacTONOIBCEKOMY ITT
i Cimdpepononbcekomy CI30 He BiANOBIJalOTh CTaHAApTaM IMpaB JIIOAMHHU. 3 ODIAAY Ha Taki
0OCTaBMHM Ta BPaxOBYIOUM TOW (hakT, mo Yps JOKIAIHO HE MOSCHHB, SIKUM YHHOM 3BEPHCHHS
3asiBHUKA 31 ckaproio o kepiBHHKIB ITT 1 CI30 mokpammino 6 ioro curyanito, Cyn BBaxkae,
10 TaKui 3aci0 PUIUIHOTO 3aXKUCTY HE OyB OM aIeKBaTHUM 1 €(DEKTUBHUM Y I1ii CIIpaBi.

OTxe, 19 yacTMHA CKapr 3asBHUKA He MOXKe OyTHW BH3HAHA HENPHHHSATHOIO Y 3B’S3KYy 3
HEBUUEPIIAHHSAM HAI[IOHAIBHUX 3aco0iB IOpUAMYHOTO 3axucTy. Tak camo i He Moxe OyTu
BIJIXWJICHO SIK SIBHO HEOOTPYHTOBaHY Ta OTOJIOLICHO HETPHMHATHOI 3 OyAb-KHX IHIIUX IMiJCTaB.
OTxe, BOHa Mae OyTH BU3HAHA PUHHITHOIO.

B. Cytb
1. Cmamms 3 Koneenuyii
a) 3araJbHi NPUHUUIU

88. Cyn 3ayBakye, IO 3TiJHO 3 HOTO MPAKTUKOK YKOPCTOKE IOBOPKEHHS MiANanae Iia Jiro
crarti 3 KoHBeHIIi1, SKIIO AOCATHYTO MEBHOTO MIHIMAJIBHOTO PIBHS KOPCTOKOCTi. OIiHKa TaKOTO
MIHIMQJIBHOTO PIBHS JKOPCTOKOCTI € BIJIHOCHOIO 1 3aJIeKUTh BiJ TAKUX OOCTaBUH CIIPaBH,
SIK TPUBAJICTh MOBOJDKECHHS, WOTO (hi3W4HI Ta NMCUXIYHI HACHIAKH, a B JIESIKUX BHUIIAJKaX MaroTh
BpPaxOBYBAaTHCSI TAKOX CTaTh, BIK 1CTaH 370pPOB’S MOTEPIIOro (IWB., CEpel IHIIUX JDKEpen,
pittenns Bin 18 ciuns 1978 poky y cnpasi «Iprandis npomu Cnonyuenoco Koponiscmesay (Ireland
v. the United Kingdom), n. 162, Series A, Ne 25). KpiMm TOro, OIiHIOIOYH, YU OYyJI0 TOKapaHHS
a00 MOBOPKEHHS TaKUM, IO «IIPHHWXKYE TIAHICTEY» y po3yMinHi ctarTi 3 Konsenuii, Cya nmoBuHEeH
TaKO)K BU3HAYUTH, Y OyJ0 HOTo METOH TNPUHU3HWTH 13HEBAKHUTHU BIAMOBIIHY 0CO0y Ta, SIKIIO
HaeTbes mMpo MOTro HACIHIIKH,— YU MO3HAYMIIOCS BOHO HECIPHUSATIMBO Ha ii 0COOMCTOCTI Yy crocio,



He cyMicHHUI 3 BuMoramu crtarti 3 KonBeHmii. Aye HaBiTh 3a BiICYTHOCTI Takoi METH HE MOXKHA
OCTAaTOYHO BHUKIJIIOYATH BUCHOBOK IPO HASBHICTh TMOPYIIECHHS LOTO TOJOKEHHS (IWB. PIlICHHS
y cipaBax «Ilipc npomu Ipeyiin (Peers v. Greece), 3asBa Ne 28524/95, mm. 67-68 i 74, ECHR
2001-11I, ta «Barawunac npomu Jlumeuy (Valasinas v. Lithuania), 3asBa Ne 44558/98, m. 101,
ECHR 2001-VIII).

89. Cyn mociiIOBHO HarojionlyBaB, IO PIBEHb CTPaXKIaHb i MPUHWKEHHS, NP0 sKi HaeThces,
NOBUHEH Yy OyIb-IKOMY pa3l NEepeBUINYBaTH TOW pIBEHb CTpPaXJaHb 1 NPUHIKCHHS, SKUN
€ HEBiJl'EMHUM CKJIQJIHUKOM TMEBHOI ()OPMH JICTITUMHOTO ITOBO/KCHHS YH MOKApPaHHS. 3aXOiH,
K1 1030aBJISAI0TE 0c00y CBOOOMM, YACTO MOXKYTh MICTUTH TaKUH CKIATHUK. 3a3HAUCHE MMOJIOKEHHS
MOKJIaJa€ Ha JIep’kaBy OOOB’S30K 3a0e3medyBaTH Te, 00 YMOBHM TPHMaHHS OCOOHM i BapTOlO
BIJIMOBIIaJIM TPUHIMITY TOBard [0 JIFOJACHKOT TiTHOCTi, MO0 XapakTep 1cmocid 3acToCyBaHHS
TAKOTO 3aXOiy HE IMiJIaBajH ii CTpecy Yu BHUIPOOYBAHHSM, IHTCHCHUBHICTh SIKMX IEPEBUIILYE TOU
HEMUHYYUH PIBEHb CTPaXKIaHb, IO 3aBXKIM € HEBiJ €MHUM CKIAIHUKOM TPHMAaHHS IIiJl BapTOIO,
1 1100 3 ypaxyBaHHSM MPAKTHYHUX BUMOT YB’SI3HEHHSI HAJIGKHUM YUHOM 3a0€31eqyBaIUCs OXOPOHA
3I0pOB’sl Takoi ocoOu Ta ii Omaromomywus (AuMB. pilieHHs y crpaBi «Karawmnikoe npomu Pociiy
(Kalashnikov v. Russia), 3asBa Ne 47095/99, . 95, ECHR 2002-VI).

90. Cyn Takox MOBTOPIOE, IO TBEPHKCHHS PO KOPCTOKE TOBOKEHHS MAIOTh IIKPIILTIOBATUCS
BIMOBIIHUMH JI0Ka3amu. [Ipu ormiHioBaHH1 noka3iB Cya, SK NpaBUIIO, 3aCTOCOBYE KPHTEPIii
JIOBEICHHS «1103a PO3yMHUM CyMHIBOM». IIpoTe Taka 10oBeIeHICTh MOXKE BHIUIMBATH 13 CYKYITHOCTI
03HAaK Y1 HECIPOCTOBHUX MPE3YMIIIiH, JOCTATHBO BArOMUX, YITKUX 1 y3rOIKEHUX MK COOOIO (JIMB.
pittenns y cupasi « Caiman npomu Typewuunu» (Salman v. Turkey) [BII], Ne 21986/93, m. 100,
ECHR 2000-VII).

b) 3acTocyBanHs 3a3HaYeHUX NPUHUMIIIB y Wiii cipaBi
i. [lobymosi ymosu mpumarnns 3aseuuxa 6 ITT

91. VYpsn mosicHIOBaB IMEPENOBHEHICTh KaMep THM, LI0 Ha TOW Yac Ha po3MVIsiAl B cydaX M.
CeBactonoss nepeOyBaia 3Ha4HA KUIBKICTh KPUMIHAIBHUX CIIPAB, 1 IO BC1 OCOOH, SIKUX TPUMAIH B
ITT, Opanu yyacTh y po3miIsiil iXHIX KpUMiHAIBHUX crpaB cynamu. [1[ogo 1HIIMX yMOB TpUMaHHS
3asiBHUKA IIiJ] BapTOI0 YpsJ 3ayBa)KWUB, IO BOHU HE JOCATIU BIJIMOBIAHOTO MiHIMaIbHOTO PIBHS
JKOPCTOKOCTI, 100 CTBEPIKYBaTH IPO 3aCTOCOBHICTh cTaTTi 3 KOHBEHINT, OCKUIbKH 3asBHHKA
tpumaiu B ITT mporsrom HerpuBamux npomikkiB dacy — 10 14 nuiB BigmosigHo. Cutyaris
3asiBHUKA HE BiApI3HsUIAcS Bij cuTyarii Oyab-sfkoi 1HIIOI OCOOHM, sKa 3a3HaBajga OOMEKCHbD,
OB’ sI3aHUX 13 MMO30aBJICHHSM CBOOO/IH.

92. 3asBHUK HE MOTOAMBCS 3 UM 1BKa3zaB, WO YUCJICHHI TMPEACTAaBHUKH MIKHAPOIHUX
1 HalllOHANBHUX oOpra”izamiii Bu3zHamu ymoBu TpuManHs B [TT sxaxmuBumu. Bin mocumiacs
Ha BucHOBKM K3K Ta YnoBnoBaxeHnoro BepxoBHoi Paau Ykpainu 3 nmpaB JrOA1HHU.

93. Cyn 3a3zHayae, 1O Yy cmpaBi «fAkosenko npomu Yxpainuy (Yakovenko v. Ukraine), 3asBa
No 15825/06, Bin 25 xoBtHs 2007 poky) BiH yKe KOHCTaryBaB mopyiieHHs ctarti 3 KonBeHmii
y 3B’3Ky 3 YMOBaMH, Yy sIKMX 3asiBHUKa TpuManu B CeBactonosibecbkoMmy ITT B 2003-2006 poxax.
VY it crpaBi 3asBHMK mepeOyBaB y ITT mporsrom 10 14 nauiB yymmnHi Ta cepnai 2007 poky
BIAMOBITHO. X0ua 3assBHUK Ta YPSJI HJaIH JBa CYIEPEWINBHIX BUKIIAIU MOOYTOBUX YMOB YTPUMAHHS B
ITT, Bepcis 3asBHUKA MIATBEPHKYETHCS TOAATIBIIIMMH BUCHOBKAMH YTIOBHOBaXKeHOTO BepxoBHO1 Pau
VYKpaiHu 3 mpaB JIIONUHU. YIOBHOBakeHU BepxoBnoi Pagu Ykpainu 3 npaB moauau Binsigama ITT
gyepe3 pik Mmicisl rnepeOyBaHHs TaM 3asBHUKA, 1 B MPEC-pettii, ONMPUIIOIHEHOMY IICIIS I[bOTO BI3UTY,
HeTbesl Tpo Taki caMi yMOBM TPUMaHHSA, IIO ¥ Ti, Ha sIKi CKapwuBCs 3asBHUK. Kpim Toro, Ypsn
HE HaJlaB JIOKa3iB Ha MiATBEP/DKEHHS CBOro BUKIAAy yMoB TpuMmanHs B 1bomy ITT. Ypsn Takox
YTPUMABCS BiJl KOMCHTapIB MO0 CKAPT 3asBHHMKA HA T€, IO BiH CTPaXKIIaB BiJl MOCTIHHOTO MaJliHHS
CITIBKAMEPHUKIB.



94. Cyn Takox 3a3Hadae, Mo npo npobiemy nepenoBHeHocTi kamep y CeBacrononbebkomy [TT
K3K mnosigmomuB mie B 2000 pori. HasBHICTB 11i€l mpoOieMu miATBEPIKY€EThCSI i BUCHOBKaMHU, SIKHX
Cyn niitioB y cripaBi «fAxogenko npomu Ykpainuy (Yakovenko v. Ukraine), 13rimHO 3 mpec-
peli3oM, ONPWIIOAHEHUM YHoBHOBaxeHMM BepxoBHoi Panu VYkpainu 3 mpaB JroquHu, Taka
npobieMa 3anumanack i ctaHoM Ha cepequay 2008 poky. Ypsii TakoX HE IPOKOMEHTYBaB CKapTu
3asiBHUKA Ha Te, [0 3aTpUMaHi MYCHJIM CIIaTH IO Yep3i, 1, 3 ONISIAY Ha pO3MIp KaMepH Ta KiUIbKIiCTh
oci0, skux TpuManu B Hid, Cyq He Ma€ MiJCTaB CTAaBUTH IiJl CYMHIB TBEp/KCHHS 3asBHUKA. 3a
TaKuX OOCTaBMH HECTaua CHaJbHUX MICIb POOHMTH MpOOJEeMy MEPEHOBHEHOCTI KaMep Y CHpaBi
3asiBHUKA I1I€ TOCTPIIIOIO.

95. Otmxe, Cyn KOHCTaTye, IO 3arajibHi yMOBH TpuMaHHs 3asBHHMKA B ITT, HaBiTH mpoTsrom
BIJTHOCHO KOPOTKHMX HPOMDKKIB Yacy, CTaHOBWJIM HENIOACHKE 1 Take, IO MPUHMKYE TiTHICTB,
MOBOKEHHS Ha nopyuieHHs cratti 3 KonseHiii.

ii. Ilooymosi ymosu mpumarnns 3asenuka ¢ CI130

96. Ypsan cTBepKyBaB, M0 YMOBU TpuMaHHS 3asBHUKA B CI30 € HaJIe)KHUMH 1 HE TOCATIIN TI€T
KPUTUYHOT MEXIi, sika BUMaraetbcs crarreto 3 Konsennii. Ha minTBepkeHHS CBOIX JOBOMIB Ypsin
HaJaB JOKyMEHT, mianucanuii HadanbHuKoM CI30, 1m0 MICTUTH ONMUC Kamep, Y SKUX TPUMAIH
3asgBHUKA. 30KpeMa, Y JOKYMEHTI MOBIJOMIIIETHCS, IO B KOXKHINM KaMepi € BikHO po3mipom 120 ? 40
CM, MPUPOJIHE 1 IITY4YHE OCBITJIEHHS Ta CUCTEMa BEHTHJISLII].

97. 3asBHHK 3amepedyBaB IIi BiioMocTi. BiH MOBTOPUB CBOi CKapru Ha Te, [0 MaB MOXJIHUBICTh
MUTHCS JIMILE OAMH pa3 Ha TWKIEHb, a IHOAI HaBITh pifmie. 3asBHUK TaKOX BKa3yBaB Ha Te,
mo Ypsa HaJlaB JHIIE 3arajibHy 1H(QOPMAII0 PO YMOBH TPUMAaHHS IiJl BapTOIO, ajle HE JOBIB,
10 CHCTeMa BEHTWIIALIT (YHKITIOHYBAJIA 1 110 OCBITJIICHHS OYyJI0 TOCTaTHIM.

98. Cyn 3a3Hayae, IO 3ayBaXCHHSI YPSAYy HE MICTSATh JOCTATHBOTO MiJTBEPIKCHHS HOTO
TBEP/KEHb MPO T€, L0 BEHTWIALIS Ta OCBITJIEHHS B KaMepax, Y SKMX TpHUMajH 3asBHUKA, OyiIH
nocratHiMu. J{o Toro?x, Ypsa He MPOKOMEHTYBaB TBEPKEHHI 3asBHUKA IPO T€, 110 BC1 3aTpUMaHi
MOCTIHHO TaJIWIM, YAM CIPUYUHSIM HOMY JIOJIaTKOBI CTpa)kKIaHHs, OCKIIbKH BIH XBODI€
Ha OpoHXiajbHYy acTMy. BpaxoByrouu Te, 110 CTOCOBHO CKAapr Ha HEHAJE)KHI YMOBH TPHUMAHHS ITiJ{
BapTOI Ypsia Mae Kpallli MOXJIMBOCTI 3 OTPUMaHHS JI0Ka3iB Ha MiATBEPIKEHHS CBO€ET MO3UIIT (IMB.
3rajjaHe BHWIIE PINICHHS Y crpaBi «fAkosenxko npomu Yxpainuy, 1. 106), Cyn BBaxkae, mo 3a
00cTaBUH I1i€T cripaBu Ypsia HE OOTPYHTYBAB CBO1 JIOBOJIH.

99. Ilomo ckapr 3asBHUKA Ha nepernoBHeHiCTh Kamep Yy Cimdepononscrkomy CI30 Cyx
3a3Havae, 1o 3a iHopMalieo Ypsaay y Oyap-sKui 4ac Ha OAHOTO YB’ S3HEHOTO B KaMepi 3asBHUKA
npunagano Bix 1,47 no 3,25 xB. m. Cyn Haragye, mo 3a pexomenpaamiero K3K mpubnusnoio,
0a)kaHOI0 HOPMOIO IS B’SI3HUYHOI KaMepH € 7 KBaJpaTHUX METPIB HA OJJHOTO yB’SI3HEHOTO (IUB. 2-
ry 3aranpHy gonoBigs — CPT/Inf (92) 3, m. 43).

100. Cyn naragye cBOi BUCHOBKH y cripaBi «Kanawrikoe npomu Pociiy (Kalashnikov v. Russia,
3asgBa Ne 47095/99, ECHR 2002-VI...) ikoHCTarye, 1o Oyl10 MOPYHIIEHHS Y 3B’S3Ky 3 yMOBaMHU
TpuMaHHs 3asiBHHKA B Cimdepononascekomy CI30.

iii. Meouuna oonomoza 3a:16HUKO8I

101. Ypsn nosimomuB, 1o mijx yac nepedyBanHs B [TT 3asBHUK HE CKap)KUBCS Ha MpoOIeMH 31
3n0poB’siM, a B CI30 iioro 3abe3nedyBaiy HaISKHUM JIIKYBaHHSIM.

102. 3asgBHUK IIe 3amepedyBaB 1 CTBEpIKYBaB, IIIO BCI HEOOXIIHI MEIWYHI Ipernapard Homy
nepeaBaia IpyxKHHa.

103. Cyn 3a3Hauae, 10 JOBOAM 3asBHUKA Y IbOMY 3B’SI3KY OOMEXKYIOTHCS 3arajibHUM
MOCWJIAaHHSAM Ha Te, 110 BiH XBOpi€ Ha OpoHXialbHY acTMy. BiH He mojaB KOHKPETHUX BiIOMOCTEH
PO TOCTPOTY Ta YacTOTy MpoOsABIB Ii€i XBopoOu. SK CBIAUMTH HalaHUil YpsSAOM MeIu4YHUN
nokymeHT, y CI30 3asBHUK perynspHO MPOXOIUB OIS 1 3a0e3MedyBaBcs IEBHUM JTiKyBaHHAM. Cyn



HE MOXKE CTAaBUTU 1€ TiJl CYMHIB, 3 OISy Ha BiJICYTHICTh CBiJUY€Hb TOTO, IO CTaH 3JI0pPOB’S
3assBHUKA 3HAYHO TMOTIPIIMBCS 4u B niepioa Horo nepedyBanus B ITT, un B CI30. 3Baxkaroun Ha Taki
obctaBunu, Cyn BU3HAE, 0 Y 3B A3KY 3 MEAMYHUM OOCITYrOBYBAaHHSAM 3asiBHHUKA ITiJl YaC TPUMaHHS
{oro i1 BapToro He Oyio nmopyuieHo crarTio 3 KonBeHiii.

iv. Ymosu emanysanns

104. Ha nymky Ypsiay, 3 omiisiy Ha Te, 11O 3assBHUK HE 3BEPTABCS 31 CKapraMmu JI0 HaIllOHAJIbHUX
opraniB Ha ymoBu eramyBaHHsi 3 CI30 Ta 10 HBOrO, TArap HOOBEOEHHA WIOAO LHUX CKapr
MOKJIAJIAEThCSl HA 3asiBHUKA. YPSI TaKOXK 3asiBUB, 1110 YMOBHU IEpEBE3CHHs 3asBHUKA BiJIMOBIAAIN
BUMOTaM HAIIOHATHHOTO 3aKOHOJABCTBA Ta HE JOCAIIU PIBHS >KOPCTOKOCTI, SIKM BUMAara€ThCs
crarrero 3 Korsenii.

105. 3asBHHMK Ha MIATBEP/PKEHHS CBOIX CKapr IOBTOPHO HaBiB CBOI TIOMEPEIHI JIOBOIU
Ta nocnascs Ha BUCHOBKU K3K.

106. Cyn 3HOBY Haroiomrye Ha TOMY, IO came YpsAI-BiAINOBilau Mae OOIPYHTYBAaTH CBOIO
MO3HUIIIF0, OCKUIBKM 3a KOHKPETHUX OOCTaBHH INi€l CIpaBH BiH Ma€ Kpalllli MOXKJIMBOCTI 3 HaJlaHHS
BCIX HEOOXiAHMX A0Ka3iB (auB. myHKT 98 Butie). Cyxa 3a3Hauae, 1Mo J0BOIU YPSIY 3 IILOTO MIPUBOILY
JIOBOJII HEYITKI W OOMEXYIOThCS TMOCHJIAHHSAM Ha KUIBKICTh HAsBHUX Yy TPAHCIIOPTHHX 3aco0ax
YM 3aJI3HUYHUX BaroHax Miclb, 0€3 HaBeIEHHsS JJONATKOBHX BiIOMOCTEW IPO MPOCTIp, SKHUA
MPUIIAJAE HA OJHOTO YB’S3HEHOTO, Ta PO 1HIIN YMOBHM €TalyBaHHS (HasBHE O0OJaJHaHHSA,
OCBITJICHHSI, BEHTHJIALIIIO TOIIIO).

107. Cyn 3a3Havae, 110 3asBHUKA TpU4i mepeBo3wiIn Ha BiactaHb 70 kM. Cyn TakoX Haramye,
II0 CKapry 3asBHUKAa MiATBepKyIoThes BUCHOBKaMH K3K, VYnoBHoBaxkenoro BepxoBhoi Panm
VYkpaiHu 3 mpaB JIOAWHU Ta BUCHOBKaMu camoro Cyny Yy cmpaBi «fHkoeenxo npomu Ykpainuy
(Yakovenko v. Ukraine) (nuB. 3rajiane BUIIE PIIIICHHS).

108. OTxe, Cyn BU3HaE, IO Yy 3B’SI3KY 3 YMOBAMH €TallyBaHHS 3asiBHUKA OYyJIO MOPYIIEHHS CTaTTi
3 Konsenil.

2. Cmamms 13 Konsenyii

109. ¥Ypsin mocuiaBcsi Ha CBOI 3ayBasK€HHsI IIOJI0 NPUHHATHOCTI CKapr 3asBHUKA 3a CTATTEO 3
Kouseniii.

110. Cyn naronomrye, mio ctartst 13 KoHBeHLii rapaHTye HasBHICTh Ha HAI[lOHAJIBHOMY PpiBHI
3ac00y IOPUIMYHOIO 3aXHUCTY, 3JaTHOTO 3a0e3edyBaTH BTUICHHS B KUTTS 3MICTY KOHBEHIIHHHUX
npas i cB00OJ], HE3aJIEKHO BiJ TOTO, Y sIKid (hopMi BOHM 3aKpiIUIeH! B HAIlIOHAIILHOMY IPaBOBOMY
nopsinky. Omxe, mis crarti 13 KoHBeHIlii BuMarae, abu HallioHaJIbHUHN 3aci0 IOPUAMYHOTO 3aXUCTY
3a0e3neyyBaB BHpilIeHHsS nojaaHoi 3a KoHBeHIi€r0 «HeOe3miICTaBHOT CKapri» MO CyTi Ta HaJaHHS
BIMOBIIHOTO BimmkonyBanus (auB. «Kyona npomu Illonvwi» (Kudla v. Poland) [BII], 3asBa
Ne 30210/96, . 157, ECHR 2000-XT).

111. 3micT 3000B’s13aHb 3a cTaTTeio 13 3alEKUTH Bl XapaKTepy CKaprH, IMOJAAHOI 3aSIBHUKOM 3a
KonBeHiieto. Ane 3acid IOpUIWYHOTO 3aXUCTy, skoro Bumarae crarts 13 KouBeniii, mae Oytu
e(heKTUBHUM SIK HA TIPAKTHII, TaK 1 B TEOPIi.

112. bepyun m0 yBaru cBOi HOIEpeAHI MipKyBaHHS OO0 BUYEpPHAHHSA HaliOHAJBHUX 3ac00iB
IOPUIMYHOTO 3aXUCTy (MyHKTH 85—87 BHIIE), a TAKOXK CBOI MONEPEIH] PIIIEHHS 3 [IbOTO MUTAHHS
(muB. 3rajaHi BUINE pimeHHsS y crpaBi «Mervnux npomu Yxpainuy (Melnik v. Ukraine), m. 115,
Ta pimeHHs Bix 12 xxoBtHsa 2006 poky y cripasi «/[eotinux npomu Yxpainuy» (Dvoynykh v. Ukraine),
3asBa Ne 72277/01, n. 72), Cyx KOHCTaTye, 110 CTOCOBHO CKapr 3asBHUKA Ha yMOBH TPUMAaHHS i
BapTOI0 He OyJI0 e(QEeKTUBHOIO Ta JOCTYHMHOro 3acoly mopuaudHoro 3axucty. Otxe, Oyio
nopymeHHs crarti 13 KonseHirii.

V.3ACTOCYBAHHS CTATTI 41 KOHBEHILIIT



113. Crartsa 41 KonBeHiii nependavae:

«xmo Cyn Bu3Hae dakt nopymenHs KoHBeHTIi1 a00 MPOTOKOIMIB A0 HET i AKIIO BHYTPIIIHE TMPaBO BiIIOBIAHOT
Bucoxkoi [JloroipHoi Crtoponu mnepenbavae ymie dacTkoBe BiamkomyBaHHs, Cyn, y pa3i HeoOXimHOCTI, Hagae
TIOTEPIIJIiH CTOPOHI CIIPaBeUINBY CaTHC(HAKIIIIOY.

A. IlIxona

114. 3asBHUK BUMaras BiIIIKOAYBaHHS MOpaibHOI HIKoau B po3mipi 15 000 eBpo.

115. VYpsn noBoauB, IO HEMae€ MPUYMHHO-HACHIJKOBOTO 3B’A3KYy MDK CTBEPDKYBaHHUMU
MOPYILIEHHSIMH 1 3aBJIEHOI0 BUMOTOIO IPO BIILIKOAYBAaHHS MOPAIbHOI IIKOAH, TOMY Il BUMOTa Mae
OyTH BiAXUIICHA.

116. Cyn BBaxkae, 1110 3asIBHUK 3a3HaB MOPAJIbHOI KO/, sIKa HE MOXKE OyTH B1ILIKOAOBaHA JIUIIE
BCTAHOBJICHHSIM TOpPYILEHHS HOro KOHBEHLIMHMX TmpaB. bepyun 10 yBarm OOCTaBUHM CIpPaBU
1 37IICHIOIOUM OIIHKY Ha 3acajjaX CHpaBeUIMBOCTI, SIK Lboro Bumarae ctarts 41 Konsenuii, Cyn
HPUCYIKYE 3asiBHUKOBI 3a MM IyHKTOoM 7000 €BpoO.

B. Cynosi Ta inui BuTpaTu

117. 3asBHMK HE BUMaraB KOMIICHCAIlll CyHOBHMX Ta IHIUX BHUTpar, ToMy Cya HE NMpUCyIKye
BiJIIIKOTYBaHHS 32 IIUM ITYHKTOM.

C. Ilens

118. Cyn BBaxkae 3a HaJle)KHE MPU3HAYUTH MEHIO BUXOISYM 3 PO3MIPY I'PaHMYHOI MO3UYKOBOT
CTaBKH €BpPONEICHKOTO IIEHTPAIbHOIO OAHKY, /10 SIKOTO Ma€ OyTH J10/1aHO TPH BIJCOTKOBUX MYHKTH.

3A 1IUX IIJCTAB CYJ] OJHOTOJIOCHO

1. Oconowye cxapry 3asBHuUKa 3actarrero 3 KoHBeHIIT mnpo cTBepIKyBaHE KOPCTOKE
MOBOJKEHHS MiJl 4ac Horo 3aTpMMaHHs HEPUUHATHOIO, a PEITY CKapr y 3as Bl — NPUHHATHUMU.

2. Ilocmanosnse, mo y BUMAAKy eKCTpaaullii 3asBHUKa 10 PecyOiniku bimopycs Oyae mopymieHo
crartio 3 KoHBeHIlii.

3. ITlocmamnoense, MO HEMAe TIOTPeOM PO3MIATATH CKAprH IIMOJO0 CKCTPATUIli 3asBHUKA
B KOHTEKCTI crareil 2 1 6 KonseHuii.

4. Ilocmanosnse, mo Oyno nopyiieHHs: ctarti 3 KonBeHuii y 3B’s3Ky 3 HOOYTOBUMH yMOBaMHU
tpumanHs 3asBHuKa B ITT 1 CI30.

5. Ilocmanoense, mo He Oyno mnopymeHas ctarti 3 KoHBeHIil y 3B’A3Ky 3 MEIUYHUM
00CIyroByBaHHSM 3asiBHUKA i1 YaC TPUMaHHS HOT0 Mij BapToIo.

6. Ilocmanosnse, mo Oyno nopymeHHs ctarti 3 KonBeHLIi y 3B’S3Ky 3 yMOBaMM €TaIllyBaHHS
3asBHUKA.

7. Ilocmanosnse, mo Oyio nopyiieHHs MyHKTy 1 crarti 5 KonBenii.
8. Ilocmanosnse, mo Oyno nopyuieHHs NyHKTy 4 ctarti 5 KonBeniii.
9. Ilocmanosnse, Mo Oyllo MOPYIICHHS MYHKTY 5 ctarti 5 KoHBeHIi.

10. Ilocmanoense, mo Oyno nopyuieHns crarti 13 KoHBeHIIT 1040 cKapr 3asiBHUKA 33 CTATTEI0
3 KonBeH11ii Ha yMOBU TPUMAaHHS I11]] BapTOIO.

11. Ilocmanosnse, mo:



a) yIpOJOBXK TPHOX MICAIIB Bij JHS, KOJH 11 pilieHHs HaOyJe cTaTyCcy OCTaTOYHOTO BIATOBIIHO
1o myHkTy 2 crarti 44 KonBeHiii, nepskaBa-BiAmoBigady mae BUIUIATUTH 3asBHUKOBI 7000 (cim
TUCSY) €BPO BIIIIKOMYBAHHS MOPAIBHOI IIKOAM Pa3oM 3 Oyab-SKUMH TOAATKAMHU, SKi MOXKYTh
HapaxOBYBAaTUCh; I CyMa Mae OyTH KOHBEPTOBaHA B YKpaiHChKI TPUBHI 3a KypCOM Ha JICHb
3IiHICHEHHS IJIaTexKYy;

b) 31 CIIMBOM 3a3HAUYEHOTO TPUMICSAYHOTO CTPOKY 1 JI0 OCTATOYHOIO PO3PaxXyHKy Ha Ili CyMH
HApaxOBYBaTUMETHCS IPOCTUN BIZICOTOK (Simple interest) y po3mipi TPaHUYHOI TTO3UYKOBOI CTaBKU
€BpOIEHCHKOTO IIEHTPAIBLHOTO OAHKY, sIKa JiATUME B IEpioj HECIUIaTH, JO SIKOI Mae OyTH J0IaHO
TPH BiJICOTKOBI ITYHKTH.

12. Bioxunse pemTy BUMOT 3assBHUKA IIOJI0 CIIPABETHMBOI caThcakiii.

YYuHEHO aHMIIMCHKOK MOBOKO 1 TOBigoMIIeHO THUCbMOBO 10 rpymHs 2009 poky BiAmmoBiIHO
1o yHKTIB 2 1 3 nmpaBuna 77 Pernamenty Cyny.

Knaynis BECTEPIK [Teep JIOPEHLIEH
(Claudia Westerdiek) (Peer Lorenzen)
Cexperap TonoBa



